IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10447
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
FRANK JAMES HAGAN,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 2:94-CR-57-J(1)
Decenber 21, 1995
Before DAVI S, STEWART, and PARKER, Circuit Judges.
PER CURI AM *

Frank James Hagan chal | enges the sentence that the district
court inposed after he pleaded guilty to possession with intent
to distribute approxi mtely 862 grans of cocaine base (crack), in
violation of 21 U.S.C. 88 841 (a)(1) & (b)(1)(A . Hagan asserted
that a proposed anendnent to the Sentencing Quidelines that

recomended renoving the 100 to 1 disparity in sentences for

crack versus powder cocai ne of fenses provided an appropriate

Local Rule 47.5.1 provides: "The publication of
opinions that nerely decide particular cases on the basis of
wel | -settled principles of | aw i nposes needl ess expense on the
public and burdens on the legal profession.” Pursuant to that
Rul e, the court has determ ned that this opinion should not be
publ i shed.
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basis for a dowmward departure under U S. S.G 8§ 5K2.0. Hagan
al so asserted that, because the district court did not grant the
8§ 5K2.0 downward departure, it believed it was w thout authority
to depart.

This court |lacks jurisdiction to review a defendant's
chal l enge to his sentence based on nere dissatisfaction with the

court's refusal to grant a downward departure. United States v.

D Marco, 46 F.3d 476, 477 (5th Gr. 1995). Jurisdiction wll lie
if the sentencing court's refusal to depart downward was the
result of a violation of the law or a m sapplication of the

guidelines. 1d.; United States v. Guajardo, 950 F.2d 203, 207-08

(5th Gr. 1991), cert. denied, 503 U S. 1009 (1992). A refusa

to depart is a violation of law only if the court m stakenly

assuned that it |acked the authority to depart. United States v.

Burl eson, 22 F.3d 93, 95 (5th Cir.), cert. denied, 115 S. C. 283

(1994) .

The district court's actions do not suggest that it believed
it lacked authority to grant a departure. At sentencing, the
district court inposed a sentence that was thirty-three nonths
bel ow t he bottom of Hagan's guideline range. This court is
W thout jurisdiction to consider Hagan's appeal. D Marco, 46

F.3d at 477. The appeal is DI SM SSED



