UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-10419
Summary Cal endar

W LLI E JAMES WASHI NGTON,
Pl ai ntiff-Appellant,

VERSUS

CI TY OF LUBBOCK; LUBBOCK CTY TX, Sheriff of;

TRAVI S WARE; JENNI FER BENNETT; UNKNOWN JUDCE, 364th
State Court District Judge; UNKNOAWN, Lubbock Police Oficer;
UNKNOWN, Lubbock City Police Oficer; BRADLEY S. UNDERWOCD,

364th District Court Judge,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Northern District of Texas
(5: 95Cv00060)

August 25 1995

Bef ore THORNBERRY, DAVIS, AND SMTH, C rcuit Judges.
PER CURI AM ~

Appellant, WIllie Janes Washington, is an inmate currently

incarcerated in the New Mexi co state prison system He appeal s the

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



di sm ssal of his pro se, in forma pauperis civil rights action. W

will affirm

BACKGROUND

Washi ngton i s presently inprisoned on charges unrelated to the
instant suit. In this conplaint he asserted the defendants
violated his civil rights by falsely arresting and i nprisoning him
i n Decenber of 1989 on charges of forgery, which he contends were
dism ssed in 1995. He conpl ai ned that Defendant Keesee wongfully
failed to prevent his inprisonnment from extending past the "six-
nonth speedy trial period."! In addition, Washi ngton all eged that
Judge Underwood and assistant district attorney Bennett, wth
def endant Ware's know edge, wrongfully issued a detainer against
hi min Decenber 1994 while he was inprisoned in New Mxi co.

The district court determned that Wshington's clains
regarding his 1990 incarceration in the Lubbock County Jail were
barred by limtations, and that Judge Underwood and the two
prosecutors were absolutely imune from liability in connection
with issuance of the detainer. The court dism ssed the suit as

frivolous pursuant to 28 U S.C. § 1915(d), holding these clains

! Conplaints based on Texas' speedy trial act nust fail
because the statute, Tex. Code Crim Proc. Ann. art. 32A 02, was
stuck down as violative of the state constitution's separation of
powers doctrine. Meshell v. State, 739 S.W 2d 246 (Tex. Cri m App.
1987) .




were mal i ci ous and war ni ng Washi ngton that he woul d face sanctions

if he filed another frivol ous conplaint.?

Di scussi on
An in forma pauperis conplaint may be dism ssed under
§ 1915(d) if the district court finds the action is frivolous or

mal i ci ous. Booker v. Koonce, 2 F.3d 114, 115 (5th Cr. 1993).

This Court reviews such a dism ssal under an abuse of discretion
standard. |bid.

On appeal Washington argues that Judge Underwood enjoyed no
i munity because he acted w thout subject matter jurisdiction to
i ssue the detainer since the five-year statute of limtations had
run prior to its issuance. We di sagree. Except in the clear
absence of jurisdiction, a judge is not deprived of jurisdiction
because his action was done in error, maliciously or in excess of

his authority. Stunp v. Sparkman, 435 U S. 349, 356-57, 98 S. Ct

1099, 1104-05 (1978). Therefore if Judge Underwood nerely acted in
excess of his authority, he would still have had subject-matter

jurisdiction and thus was protected. Mlina v. Gonzales, 994 F. 2d

1121, 1125 (5th Gr. 1993).
The Texas Legislature has placed no limtation on a district
judge's power to issue a state detainer. See Tex. Code Crim Proc.

Ann. art. 51.14. |In addition, since the statute of Iimtations for

2 The district judge noted that in 1990 al one, Wshi ngton
filed six suits in the northern district, unsuccessfully attenpted
to intervene in another, and filed a wit of mndanus and an
interlocutory appeal in this Court.

3



forgery is ten, not five years, see Tex. Code Cim Proc. Ann. art.
12.01(2)(c), thenit was perfectly perm ssible for Judge Under wood
to issue a detainer because the arrest and incarceration occurred
in 1989, and the detainer was issued five years later in 1994.3
Judge Underwood was not acting in the absence of jurisdiction and,
therefore, the district court did not err in determning that he
was i mmune fromsuit.

The district court was also correct in holding the state
prosecutors were i nmune fromliability. Prosecutors are absolutely
imune froma suit for danages where acts conpl ai ned of are those
performed solely within the scope of their official duties. See

Young v. Biggers, 938 F.2d 565, 569 (5th Cr. 1991). | mmuni ty

applies to acts within the judicial phase of crimnal proceedings,
even if the prosecutor acted maliciously, wantonly, or negligently.

Rykers v. Alford, 832 F.2d 895, 897 (5th Gr. 1987).

As tothelimtations issue, the district court correctly held
t hat Washi ngton' s conpl aints regardi ng his incarceration were tine-
barred.* In federal court a cause of action accrues when the

plaintiff knows or has reason to know of the injury which forns the

basis of the action. Gartrell v. Gaylor, 981 F.2d 254, 257 (5th

Cir. 1993). A cause of action for a claimof false inprisonnent

3 The district judge also noted that because Washi ngton was
indicted in state court, his false inprisonnent claimis neritless.

4 Because there is no statute of limtations for civil rights
actions, the federal court gives effect to the forum state's
tolling provisions. Gartrell v. Gaylor, 981 F.2d 254, 256 (5th
Cir. 1993). The Texas personal injury limtations period of two
years applies to Wshington's clains of false arrest and
i nprisonnment. | bid.




presumabl y begins to accrue after the individual has been rel eased.

See Donaldson v. QO Connor, 493 F.2d 507, 529 (5th Gr. 1974)

j udgnent vacat ed on ot her grounds, 422 U S. 563 (1975). The cause
of action began to accrue when Washi ngton was rel eased fromprison,
on or about seven and one-half nonths from Decenber 1989, and this
conplaint was not filed until April 1995. H s false arrest claim
was |ikew se tinme-barred because his allegations suggest that he

knew or shoul d have known of his injury at the tine of the arrest

in Decenber 1989. See Pete v. Metcalf, 8 F.3d 214, 217 (5th Cr
1993). Thus, these clains were properly dism ssed pursuant to

8§ 1915(d). Gartrell v. Gaylor, 981 F.2d at 256.

Concl usi on
The district court did not abuse its discretion in dismssing
Washi ngton's conplaint as frivolous. Therefore, the judgnent is

AFFI RVED.



