IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10414

Summary Cal endar

Ruth W Atkins,
Pl ai ntiff-Appellant,

ver sus

Shirley S. Chater
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas
(4:93-CV-839)

Decenber 1, 1995

Bef ore HI GG NBOTHAM DUHE, and EM LI O GARZA, Circuit Judges.
PER CURI AM *

This case is an appeal froma proceeding in the district
court under 42 U. S.C. 8§ 405(g) to review that court’s affirmance
of the Secretary of Health and Human Service’ s denial of
disability benefits under the Social Security Act. Ruth Atkins

applied for disability insurance benefits in January, 1992,

“Local rule 47.5 provides: “The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



alleging a disability dating back to at | east August, 1987
resulting fromchronic pain in her hands, especially the left.
The Secretary initially denied her application. Atkins requested
and received a hearing before an admnistrative | aw judge, who
affirmed the denial of benefits on the grounds that Atkins could
perform sedentary work and coul d perform past rel evant work. The
Appeal s Council denied Atkins’ request for review, and she
i nvoked section 405(g) in the district court. That court
referred the matter to a magi strate judge, who recommended
affirmance. The district court adopted the magistrate judge’'s
recommendati on, and Atkins appealed to this court.

Al t hough Atkins’ nedical history is of sone |ength, we need
not review that history in this opinion because Atkins’ appeal
i nvol ves only legal issues.! W review these points of |aw de
novo and attach no presunption of validity to the Secretary’s
rulings. Smth v. Schweiker, 646 F.2d 1075, 1076 (5th Cr
1981) .

Atkins raises three issues on her appeal.? First, she
clains that the ALJ used an inproperly restrictive definition of
“medi cal evidence” in denying her benefits application. Second,

she contends that the ALJ erred in refusing to consider the

1" Atkins does not argue to this court that the Secretary’s
finding that she was not entitled to disability benefits | acked the
support of substantial evidence.

2 Atkins raises additional contentions in her reply brief.
wll not, of course, consider argunents raised for the first
time in areply brief. MGuder v. Necaise, 733 F.2d 1146, 1148
(5th Gr. 1984).
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results of a consultation held in April, 1992. Third, Atkins
argues that the ALJ erred in failing to consult wth the Medi cal
Advi sor to determ ne the onset date of the disability.

Regarding the first issue, Atkins cites lvy v. Sullivan, 898

F.2d 1145, 1048-49 (5th Cr. 1990), for the proposition that
“[mMedically acceptabl e evidence includes observations nade by a
physi ci an during physical examnation and is not limted to the
narrow strictures of |aboratory findings or test results.”

Atkins argues that the ALJ in this case conmtted an error
simlar to that in lLvy by basing the denial of benefits solely on
the grounds that no physician was able to explain Atkins’ hand
pai n or diagnose its cause.

We note initially that Atkins did not present this argunent
to the district court in her objections to the nagistrate judge's
recommendati ons, and only a very generous readi ng of her
argunents to the magistrate judge allows us to conclude that even
that officer was nade aware of this ground for relief fromthe
ALJ' s judgnent.® These procedural defects aside, however, we
find Atkins’ argunent neritless. W need not coment on Atkins
interpretation of lvy because the ALJ did not limt her
consideration of the evidence in the manner Atkins suggests.

The ALJ proceeded in an unusual way. She first found that
Atkins failed to fulfill step three of the eval uative process,

that is, that Atkins “did not neet or equal in severity any of

3 W note with sonme interest that the appellee did not chose
to argue any sort of procedural default to this court.
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the inpairnments contained in the Listing of Inpairnents.” See 20
C.F.R 8 404.1520(d). It was in the process of making this
finding that the ALJ made the conmment which Atkins apparently
finds objectionable, nanely, that “the record is devoid of

obj ective nedi cal evidence to support a contrary conclusion.”
Normally, a finding that an applicant fails to pass step three
makes consi deration of steps four or five unnecessary. See 20
C.F.R 8§ 404.1520(a). The ALJ, however, then dedi cated several
pages of discussion to the question of whether Atkins fulfilled
step four, i.e., whether Atkins was able to perform past rel evant
work. In that discussion, the ALJ considered all of the

evi dence, including Atkins testinony about the pain in her hands
and fact that Atkins submtted to several surgical procedures in
an effort to relieve this pain. The ALJ's step four conclusion
was that Atkins was capable of perform ng past relevant work, and
she supported her conclusion with findings that Atkins' testinony
regardi ng pain was not credible, that no nedical evidence
supported this testinony, and that Atkins’ physicians had

rel eased her to do |ight work.

The court below treated this case as a step four case, and
given that nost of the ALJ's attention appears to have been
focused on step four, we will do so as well. As our review of
the ALJ's findings illustrates, however, Atkins’ argunent |acks
merit. The ALJ considered all of the evidence. She did not, as
At ki ns argues, require Atkins to show a definite nedica

expl anation for the pain.



Next, Atkins argues that the ALJ erred in refusing to
consider the results of a nedical consultation taking place in
April 20, 1992. The ALJ refused to consider the results of this
exam because it was conpleted two and one-half years after the
date that Atkins was last eligible for disability benefits.

Again citing lvy, Atkins argues that the 1992 consul tation was
rel evant evidence and that the ALJ erred in not considering it.

We note that Atkins' second argunent suffers fromthe sane
procedural defects as her first. These defects aside, we find
that any error in the ALJ' s decision to disregard the 1992
consult was harnl ess beyond a reasonabl e doubt. Atkins’ has not
quarreled with the ALJ's finding that this consultation added no
significant new information to the proceedi ngs, and our review of
the results of this examshows that this finding was supported by
substantial evidence. |In addition, as the ALJ explained, this
exam nation provided additional evidence that Atkins had sone use
of her fingers and hands to perform basi c househol d tasks.
Finally, the ALJ had consi dered extensive nedical records that
predat ed Decenber 31, 1989 regarding Atkins’ hand condition, and
t hese records were far nore reliable indicators of Atkins
condition at that tinme then a consultation perforned 30 nonths
after the fact. Atkins has not denonstrated how consi deration of
t he di sregarded evi dence could have affected the ALJ' s result.

Citing Spellman v. Shalala, 1 F.3d 357, 362 (5th Cr. 1993),

Atkins’ lastly argues that the ALJ erred by finding that Atkins

suffered fromno disability prior to Decenber 31, 1989 w t hout



consulting the Medical Advisor as to the onset date of her
disability. Spellnman’s requirenent the ALJ consult with the
Medi cal Advisor applies in cases in which a claimnt has a
disability and the entitlenent issue turns on the date of that
disability's onset. See 1 F.3d at 360-61. |In this case, the ALJ
found that Atkins suffered fromno disability, and thus it is
difficult to understand how a conversation between the ALJ and
t he nmedi cal advisor regarding the date of the onset of a
disability could have hel ped Atkins obtain benefits.

AFFI RVED.



