IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10349
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
GARY DON SHANNON
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas
(3:96-CR-374-T)

Novenber 3, 1995
Before JOLLY, JONES, and STEWART, Crcuit Judges.
PER CURI AM *

Shannon argues that his guilty pleas were not know ngly or
voluntarily entered. He contends that the district court failed to
conply with the dictates of Fed. R Cim P. 11, in that the
district court failed to advise Shannon that he had a right to
plead not quilty, failed to ask Shannon whether he was under the

i nfluence of any nedication or narcotics, failed to address the

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



el ements of the continuing crimnal enterprise charge, and failed
to inform Shannon that he was ineligible for parole on the
continuing crimnal enterprise charge.

Shannon first contends that the district court failed to
conply with Rule 11 because the court did not inform himthat he
had a right to plead not guilty. Although the district court did
not directly state to Shannon that he had a right to plead not
guilty, the court advised Shannon that "if" he "proceed[ed] on a
pl ea of not guilty" and had a trial, the governnent woul d have the
burden of proving his gqguilt beyond a reasonable doubt, thus
inpliedly stating that Shannon had a right to plead not quilty.
Furt her, Shannon was necessarily aware of his right to plead not
guilty, as he had previously pleaded not guilty to one origina
indictment and two superseding indictnents at three separate
arrai gnnents.

Further, with regard to Shannon's argunent that his qguilty
pl ea was not vol untary because the district court failed to inquire
whet her he was under the influence of narcotics, the district court
asked Shannon whet her he was under the care of a doctor for any
ail rent, how | ong he had been under the care of a psychiatrist,
whet her his psychiatrist was aware of his re-arraignnent, and
whet her hi s psychiatrist had any objections to the proceedi ng. The
district court also questioned Shannon's defense counsel, who
stated that there had been no indication that Shannon was not

conpetent to enter a plea in the case, and that he had di scussed



w t h Shannon the nature of the proceedi ngs and t he consequences of
entering aguilty plea. The district court determ ned that Shannon
was conpetent to enter a plea and that he understood the nature of
t he proceedi ngs. Although he informed the court at sentencing that
he had a "drug problem" Shannon gave the court no indication when
he entered his plea that he was under the influence of narcotics,
nor does he all ege now that he was under the influence of narcotics
at the tine of his re-arrai gnnent.

Shannon also contends that the district court failed to
address the elenents of the continuing crimnal enterprise charge
and failed to informhimthat he was ineligible for parole on the
continuing crimnal enterprise charge. Shannon stated, however,
that he had received a copy of both the supersedi ng indictnent and
the information, that he had gone over the docunents with his
attorney, that he understood the charges in each of the docunents,
and he wai ved the reading of the information and the indictnent in
open court. The governnent then read the factual resune in open
court, and Shannon stated that he agreed with the factual resune.
Further, we have held, as Shannon concedes in his brief, that a
def endant need not be advised of hisineligibility for parole prior
to the district court's acceptance of his guilty plea. See United

States v. Posner, 865 F.2d 654, 659-60 (5th Cr. 1989).

The district court's mnimal variance from Rule 11 was thus

harm ess error. See Johnson, 1 F.3d at 298. The court's errors

did not affect Shannon's "substantial rights" as Shannon's



"knowl edge and conprehension of the full and correct information"
woul d not have been "likely to affect his willingness to plead
guilty." 1d. at 298, 302.
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