IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10331
(Summary Cal endar)

GLENN T. HAMPTON,
Pl ai ntiff-Appellant,

ver sus

DEPARTMENT HEALTH AND HUVAN SERVI CES;
SOCI AL SECURI TY ADM NI STRATI ON,

Def endant - Appel | ees.

Appeal fromUnited States District Court
fromthe Northern District of Texas
(3:95-CV-400- X)

June 21, 1995
Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *
Genn T. Hanpton's social security benefits were
suspended during his incarceration pursuant to 42 U S.C. 8§ 402(x)
and 20 C.F. R 8 404. 468, which prohibits the paynent of benefits to

i ncarcerated felons. Proceeding pro se and in forma pauperis,

Hanpton filed an Application for Wits of Mandanus, pursuant to 28
US C 8§ 1361. H's application states that in June 1994, he was

notified of this suspension of benefits and that he "filed an

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



appeal of this decision by certified mail, requesting a final
decision of the Secretary as required by [42 U S.C. 8] 405(g)".?

In essence, Hanpton's wit application requested the
district court to conpel the Secretary (Secretary) of the
Departnent of Health and Human Services (Departnent) to enter a
"final decision" regarding his "appeal" of the "decision" which
suspended his benefits, because an inordinate period of tine had
el apsed since he initiated his appeal and because he has been
deni ed due process and equal protection. The magi strate judge
determ ned that the Secretary's seven nonth silence between the
June 1994 notice of suspension and the January 1995 wit
application "does not constitute such an egregi ous and unr easonabl e
delay that he is entitled to mandanus relief ordering [the
Secretary] to enter a final decision in that proceeding."” The
magi strate judge further determ ned that Hanpton had an alternate
available form of relief, nanely the expedited adm nistrative
appeal process under 20 C. F.R 88 404.923 & 404.924. The
magi strate judge concluded that Hanpton failed to establish his
entitlement to mandanus relief.

The district court adopted the findings and concl usi ons
of the magi strate judge over Hanpton's objections and denied the
petition for a wit of mandanus. On appeal, Hanpton conpl ai ns that
despite subsequent requests for the tinely resolution of his

appeal, no final decision has been rendered, even though the

. Hanpton's petition was dated January 17, 1995 but was
"filed" on March 3, 1995.



Secretary's final decisionis a prerequisite to judicial review of

the Departnent's action pursuant to 42 U. S.C. 8 405(g). He asserts

that, by this suspension of benefits, "Social Security has
perpetrated a hoax upon old-age pension recipients,” and has
violated both their constitutional and civil rights. Hanpt on

contends that he is entitled to the wit of nmandanus because
el even nonths after his June 1994 "adm nistrative appeal,"” he has
not yet received a hearing or final decision on his challenge to
the constitutionality of the suspension of his Social Security
retirement benefits.

"The common-law wit of nandanus, as codified in 28
US C 8§ 1361, isintended to provide a renedy for a plaintiff only

if he has exhausted all other avenues of relief and only if the

def endant owes him a clear nondiscretionary duty."” Heckler v.
Ri nger, 466 U.S. 602, 616 (1984). It is an extraordinary renedy
reserved for extraordinary circunstances. |In re Anerican Mrine

Hol ding Co., 14 F. 3d 276, 277 (5th Cr. 1994). Mandanus may i ssue

only when 1) the plaintiff has a clear right to relief; (2) the

defendant has a clear duty to act; and (3) there is no other

available remedy. Smith v. North La. Medical Review Assn, 735 F. 2d
168, 172 (5th Gr. 1984). The issuance of the wit of nandanus
lies wwthin the discretion of the court to which it is directed.

United States v. Denson, 603 F.2d 1143, 1146 (5th Gr. 1979).

First, Hanpton's constitutional challenge to the
suspension of his benefits is "insubstantial." See Smth, 735 F. 2d

at 172. Social security benefits are noncontractual benefits, and



their suspension is unconstitutional "only if the statute nanifests
a patently arbitrary classification utterly lacking in rationa
justification" and not rationally related to legitinmate goals.

Wi nberger v. Salfi, 422 U S. 749, 768-69 (1975) (internal

quotations and citation omtted). Although the Fifth Grcuit has
not yet addressed the i ssue, several other circuits have upheld the
suspension of Social Security benefits against a variety of

constitutional challenges. See e.q., Davis v. Bowen, 825 F. 2d 799,

800 (4th Gr. 1987), cert. denied, 484 U S. 1069 (1988), and cases
cited therein. The basic econom c needs of incarcerated felons are
provided for from other public sources; thus, the exclusion of
felons fromretirenent benefits during their incarceration pronotes
the legitimate underlying congressional policy goal of conserving
scarce Social Security resources. See id. at 801.

We agree with the district court: the nmagi strate judge's
findings are correct. Mreover, this appeal is wholly lacking in

merit and thus frivolous as a matter of | aw See Howard v. King,

707 F.2d 215, 219-20 (5th Gr. 1983). It is therefore DI SM SSED

pursuant to Local Rule 42.2. As we recently noted in Hanpton v.

Transanerica, No. 95-30061, (5th Cr. June 14, 1995) (unpubli shed),
this court has previously warned d enn T. Hanpton about sanctions
for such frivolous filings. The Clerk of this court shall not
accept any pleadings or other filings from or on behalf of
appel l ant wi thout prior authority from a nenber of this court.
Hanpton is cautioned that any attenpt to file pleadings or other

docunents that are frivolous in nature shall result in appropriate



sanctions which may include, without |imtation, double costs,

attorneys fees, fines, and contenpt of court.



