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PER CURI AM *

Def endant - appel | ant George Orel |l ana appeals his sentence for
illegal possession of social security docunents and bribery of a
United States official, offenses to which he had pleaded guilty.

Orellana’s only contention on appeal is that the district
court, in dowmwardly departing fromthe U S.S. G guideline range on
the basis of the Governnent’s notion under U S. S.G § 5K1.1 for

downward departure based on Oellana s substantial assistance,

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



failed to independently determ ne the extent of the appropriate
section 5k1.1 departure but instead nerely accepted the
Governnent’s recommendation that the downward departure be one
gui deline offense level, contrary to United States v. Johnson, 33
F.3d 36, 41 (5th Cr. 1994). As the Governnent urges, and as
Orellana concedes in his brief and at oral argunent, this
contention was not raised below and may be revi ewed only under the
plain error doctrine.! See United States v. Cal verley, 37 F.3d 160
(5th GCr. 1994); United States v. Vontsteen, 950 F.2d 1086, 1091
(5th Gr.), cert. denied, 112 S.C. 3039 (1994); United States v.
Garcia-Pillado, 898 F.2d 36 (5th Gr. 1990).

We assune, arguendo, that the first three requirenents of
plain error revieware net, viz: that there was error, that it was
plain and that it to sone extent affected Orellana’ s’ s substanti al
rights.? Upon finding these three el enents satisfied, an appell ate

court has discretionto grant relief, and that discretion shoul d be

exercised favorably to the appellant “only if” the forfeited error
“seriously affect[s] the fairness, integrity, or public reputation
of judicial proceedings.” Cal verley, at 164. Exerci sing our
di scretion under this standard, we conclude that this is an
i nappropriate case in which to grant relief.

Orellana received a 24-nonth sentence. Calculated correctly

under the guidelines, his adjusted base offense |evel was 18 and

' ndeed, Orellana never clearly requested the district court
to grant a greater downward departure under section 5K1.1 than that
recommended by the Governnent.

2Especially as to the latter two, this assunption may wel |l be
sonething of a stretch



his crimnal history category was |, which produced a guidelines
confinenent range of 27 to 33 nonths. The CGovernnent’s section
5K1. 1 notion suggested that the requested downward departure be by
one offense |level, which would produce an adjusted base offense
| evel of 17, and a guideline range of 24 to 30 nonths. Had a two-
of fense | evel downward departure been granted, the guideline range
woul d have been 21 to 27 nonths; had a three-of fense | evel downward
departure been granted, the guideline range woul d have been 18 to
24 nmonths.® Cf. Grcia-Pillado at 39. There was never any di spute
concerning the nature, extent or results of Orellana’s substanti al
assi stance, nor any concerning the facts relevant to the
considerations listed in section 5K1.1(a).* The principal thrust
of Orellana’s sentencing presentation related to his clean record,
good character and status as a hard-working, church-attending
person who supported his famly and was i nvol ved in the offenses as
a result of severe financial pressure to pay for a serious
operation that his father required and to have funds for nedi cal
expenses for his nother’s heart condition, which would require
surgery.®> These are the factors—not factors properly relevant to
determ ning the extent of departure under section 5KI1.1(a)—which

appear to have notivated the district court’s remarks at sentenci ng

3 The statutory maxi mum for the offenses was 20 years.

4 Orellana’s cooperation resulted in his sister’s pleading
guilty; defendants in the other three related cases pl eaded guilty
without regard to his cooperation. W cannot say that there is
anyt hi ng unreasonabl e or unusual about only departing one |eve
under section 5K1.1 in these circunstances.

5 Orellana also urged that “he has taken that first step to
rehabilitation, accepting responsibility for his acts.”
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that “M. Oellana, let ne assure you that you have touched ny
heart” and “I firmy believe that M. Orellana is a good person”.

Exercising our discretion, we decline to grant relief as to
the forfeited claimof error. Oellana s conviction and sentence

are therefore

AFF| RMED.



