UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-10266

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS

Rl CKY HAROLD RQIAS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas
(2:91- CR- 26)

Decenber 8, 1995

Before POLITZ, Chief Judge, and DAVIS and BENAVIDES, Circuit
Judges.

PER CURI AM !

Appel lant R cky Rojas appeals the district court's order
denying his notion under 18 U.S.C. 8§ 3582(e)(2) for reduction of
his sentence bel ow the statutory mandatory m ni nrum provi ded by 21
US C § 841(b)(1)(A(v). W affirm

| .

On January 13, 1992, R cky Harold Rojas pleaded guilty to

possession with intent to distribute 11 granms of l|ysergic acid

diethylamde (LSD) in violation of 21 US C 8§ 841(a)(1). The

! Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and burdens on the | egal
profession.” Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be published.



district court sentenced himto 130 nonths inprisonnent, followed
by three years of supervised release, which was wthin the
sentenci ng guideline range of 121 to 151 nonths. Roj as did not
directly appeal his sentence.

After anmendnent 488 to the sentencing guidelines changed the
nmet hod of calculating the quantity of LSD under U.S.S.G § 2D1.1
Rojas filed a notion for reduction of his sentence pursuant to 18
US C 8 3582(c)(2). He asserted that recalculating the quantity
of LSD pursuant to anendnent 488 would result in a guideline range
of 41 to 51 nonths. The district court granted the notion and
reduced Rojas's sentence to 120 nonths, the statutory m ni num for
possession of LSD in excess of 10 grans. 21 U S C 8
841(b) (1) (A (v). Rojas filed a tinely notice of appeal.

1.

Rojas argues that the district court erred by not sentencing
himw thin the guideline range cal cul ated under the anendnent to
§ 2D1.1(c) and by failing to reduce his sentence below the
statutory mandatory m ni nrum of 120 nonths

Rojas first argues that the new nethod of calculating LSD
outlined in anmendnent 488 for U S.S.G 8§ 2D1.1 should al so be used
for determning the quantity of LSD for 21 U S . C. § 841. Thi s
argunent is foreclosed by United States v. Pardue, 36 F. 3d 429, 431

(5th Gr. 1994), cert. denied, 115 S. C. 1969 (1995), where a

Fifth Grcuit panel held that the nethod of cal cul ati ng the anpunt
of LSD for the purpose of determning the mandatory m nimm

sentence under 8 841 is not changed by anendnent 488. See al so,



United States v. Witebird, 55 F.3d 1007 (5th Cr. 1995).2 The

court in Pardue relied in part on the commentary to 8§ 2D1.1(c)
whi ch provides that the new net hod of cal cul ati ng the anount of LSD
for guidelines purposes "does not override the applicability of
"m xture or substance' for the purposes of applying any mandatory

m ni rum sentence (see Chapman; 8§ 5Gl.1(b))." 8§ 2D1.1, comment.

(backg' d). The Suprene Court in Chapman v. United States, 500

U S. 453, 460-62 (1991) held that the weight of the carrier nmedi um
for LSD nust be included in cal culating the anount for a nandatory
m ni mum sentence. Section 2D1.1's reference to 8 5GL. 1(b) refers
to the guideline provision which nmandates that if the statutory
mandat ory m ni numsent ence exceeds t he maxi numgui del i ne range, the
statutory mandatory m ni num becones the gui deline range.

In this case, the statutory mandatory m ni nrum sentence of 120
nmont hs exceeds t he maxi mum gui del i ne range of 51 nonths and, thus,
the district court properly reduced Rojas's sentence to the
statutory mandatory m ni num sentence of 120 nonths.

Roj as next argues that the rule of lenity should apply since
amendnent 488 created an anbiguity in application of 8 841 and §
2D1.1. W do not find any anbiguity in these tw sections that

woul d warrant applying the rule of lenity under United States v.

G anderson, 114 S. . 1259, 1267 (1994). See also, United States

v. Mieller, 27 F.3d 494, 496 (10th Gr. 1994).

There exists a circuit split on this issue of LSD
cal culation. The Suprene Court has granted wit on this question
in United States v. Neal, 46 F.3d 1405 (7th Gr.), cert. granted
115 S. . 2576 (1995), wth oral argunent set for Decenber 4,
1995. We, however, are bound by Fifth Crcuit precedent until
the Suprenme Court reaches a contrary deci sion.
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Rojas finally argues that the statutory mandatory m ninum
sentence should not apply because he was not notified that he was
subject to a mandatory mninum The district judge did not inform
himof a statutory mandatory m nimum during the plea hearing; the
presentence report stated that the mninum sentence was not
applicable (probably reflecting that the sentencing gquideline
m ni mum was higher than the statutory mninum; and the plea
agreenent indicated only a maxi num sentence of 20 years.

The record indicates that Rojas was not inforned of a
mandat ory m ni rum sentence of 10 years.® Failure of the district
court to advise the defendant of a statutory mandatory m nimum
sentence during the plea hearing is a Rule 11 violation which is
usual ly considered in a direct appeal to vacate the guilty plea.*
Roj as, however, does not ask to withdraw his guilty plea. Rather,
he argues in this notion to reduce his sentence under 8§ 3582 that,
because the district court failed to advise himof the statutory
mandat ory m ni mum sentence, his due process rights were viol ated
and the m ni num sent ence does not apply.

For due process purposes, 8 841(b) provided notice to Rojas of

t he mandatory m ni mum sentence to which he was exposed for his 8

3 Although it has no significance to this case, the
presentence report and the plea agreenent erroneously stated that
t he maxi num sentence was 20 years rather than the correct maxi num
sentence of life. 21 U.S.C. 8§ 841(b)(1)(A (V).

‘After the en banc decision of United States v. Johnson, 1
F.3d 296 (5th Cr. 1993), Rule 11 violations are all treated
under a harm ess error analysis of whether the om ssion affected
substantial rights of the defendant. At the tine of the plea
hearing, the defendant was facing a sentence of 121 to 151 nonths
under the sentencing guidelines. It is unlikely that know edge
of a mandatory m ni nrum sentence of 120 nonths woul d have affected
hi s pl ea.




841(a) violation. The only arguable conplaint Rojas has is that
the district court violated Rule 11. For this alleged violation he
m ght seek to set aside his guilty plea under 8§ 2255. This he has
not done. The district court correctly denied the only relief
Roj as seeks in this 8 3582 notion to reduce sentence.

For the above reasons, we affirmthe district court's ruling.

AFFI RVED



