IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10263

DORSI E LEE JOHNSON BEY,
Peti ti oner- Appel | ant,
ver sus
WAYNE SCOTT, Director
Texas Departnent of Crimnal Justice,
Institutional D vision

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(5:94- CV-0020- Q)

Decenber 27, 1995
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.

PER CURI AM:

Dorsi e Lee Johnson-Bey, Jr., a Texas prisoner convicted of
capital nurder and sentenced to death, appeals fromthe district
court's judgnent dismssing with prejudice his petition for the

writ of habeas corpus.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens the |egal profession.”
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



| . BACKGROUND
Dorsi e Lee Johnson-Bey, Jr. ("Johnson-Bey") mnurdered Jack
Huddl eston in Scurry County, Texas, on March 23, 1985. The
factual circunstances of Johnson-Bey's crinme, as summarized by
the Texas Court of Crim nal Appeals, are as foll ows:

In the early norning hours of Sunday, March 23, 1986,

[ Johnson-Bey] and his acconplice, Aranda M| es, decided
to conmt a robbery at the Al sup's conveni ence store
in Snyder[, Texas]. After planning the crine, deciding
that there should be no witnesses, and waiting for the
store to clear of custoners, the pair entered the
store. On the pretext of wanting a particular item

[ Johnson-Bey] |ured Huddl eston, the clerk, back to the
cool er where [Johnson-Bey told himthat] this was a
robbery and to lie face down on the floor. [Johnson-
Bey] then shot the clerk in the back of the neck with a
.25 caliber pistol, killing him Amanda Mles enptied
out the cash drawer taking approximately $160. 00 (one
hundred sixty dollars.) Two cartons of cigarettes were
al so taken.

[ Johnson-Bey] was arrested in April for a subsequent
robbery and attenpted nurder of a store clerk in the
nei ghboring town of Colorado GCty. It was in the
course of investigating this latter offense that

[ Johnson- Bey] confessed to the capital offense
commtted in Snyder.

Johnson v. State, 773 S.W2d 322, 324 (Tex. Cr. App. 1989).

Johnson-Bey was indicted for capital nurder on May 29, 1986;
he was tried by jury and convicted of capital nurder on Novenber
12, 1986, and, follow ng the presentation of evidence related to
puni shnment, he was sentenced to death on Novenber 14, 1986. On
direct appeal, the Texas Court of Crimnal Appeals affirned
Johnson-Bey's conviction and sentence on June 21, 1989. Johnson
v. State, 773 S.W2d 322 (Tex. Crim App. 1989). The United

States Suprene Court granted Johnson-Bey's petition for a wit of



certiorari, and affirnmed his conviction and sentence. Johnson V.

Texas, 113 S. . 2658 (1993).

On Novenber 9, 1993, Johnson-Bey initiated a state habeas
action pursuant to Tex. Code. Crim Proc. Ann. art. 11.07 by
filing an application for state habeas relief in the convicting
state district court. The Texas Court of Crimnal Appeals denied
habeas relief, on the recommendation of the trial court's
Fi ndi ngs of Fact and Concl usions of Law, on January 24, 1993.
Johnson-Bey initiated a second state habeas action, raising two
addi tional grounds, on January 18, 1994. The Court of Crim nal
Appeal s again denied relief on January 26, 1994.

Al so on January 26, Johnson-Bey filed a federal petition for
the wit of habeas corpus in the United States District Court for
the Northern District of Texas, Lubbock Division. The case was
referred to a magi strate judge, who filed Findings of Fact and
Concl usi ons of Law on Decenber 14, 1994, recommendi ng that habeas
corpus relief be denied. On January 17, 1995, the district court
entered an order adopting the magi strate judge's recomendati on,
whi ch di sm ssed Johnson-Bey's habeas petition with prejudi ce and
denied all relief. Johnson-Bey filed a notion to alter or anend
the judgnent, which the district court denied on February 15,
1995. Johnson-Bey then filed a tinely notice of appeal to this
court. The district court granted a certificate of probable

cause.

1. STANDARD OF REVI EW



In considering a federal habeas corpus petition presented by
a petitioner in state custody, federal courts must accord a
presunption of correctness to state court factual findings. See

28 U . S.C. 8§ 2254(d); Barnard v. Collins, 958 F.2d 634, 636 (5th

Cr. 1992), cert. denied, 113 S. C. 990 (1993). W reviewthe

district court's findings of fact for clear error, but review any

i ssues of | aw de novo. Barnard, 958 F.2d at 636.

[11. DI SCUSSI ON

Johnson-Bey all eged thirty-seven grounds of error in his
federal petition for the wit of habeas corpus, which were each
addressed in the magistrate judge's findings of fact and
conclusions of law. On appeal, Johnson-Bey raises only five
points of error, nanely, that: (1) the district court erred in
denyi ng an evidentiary hearing on Johnson-Bey's claimthat Juror
Bar bee was bi ased agai nst hi mand shoul d have been di sm ssed for
cause; (2) the district court erred in refusing to grant habeas
relief because the state trial court failed to excuse Jurors
Ki ker, Barbee, and Lammert after they declared that they woul d
not consider youth as a mtigating circunstance; (3) the district
court erred in rejecting the claimthat the prosecutor's inproper
argunent at the sentencing phase deprived Johnson-Bey of his
Ei ghth and Fourteenth Amendnent rights; (4) the district court
erred in failing to address Johnson-Bey's claimthat he was
denied the right to counsel at his pre-trial arraignnents; and

(5) the denial of counsel at the arrai gnnents viol ates Johnson-



Bey's Sixth Amendnent rights. W w |l address each argunent in

turn.

A Evidentiary Hearing on Juror Bias

Johnson-Bey argues that the district court erred in denying
an evidentiary hearing on his claimthat Juror Barbee
intentionally failed to disclose two prior instances of jury
service, indicating bias. The nmagistrate judge rejected this
claimw thout an evidentiary hearing, finding that although
Barbee failed to renmenber accurately the details of his prior
jury service, "nothing in his voir dire examnation [] in any way
i ndi cates he was secreting or hiding information."

To receive a federal evidentiary hearing, a habeas corpus
petitioner nust allege facts that, if proved, would entitle him

torelief. WIson v. Butler, 825 F.2d 879, 880 (5th Cr. 1987),

cert. denied, 484 U S. 1079 (1988). "[T]he renedy for

all egations of juror partiality is a hearing in which the

def endant has the opportunity to prove actual bias." Smth v.
Phillips, 455 U. S. 209, 215 (1982). To obtain relief on a claim

that a venire nenber concealed information, "a party nust first
denonstrate that a juror failed to answer honestly a materi al
question on voir dire and then further show that a correct
response woul d have provided a valid basis for challenge for

cause." MDonough Power Equipnent, Inc. v. G eenwod, 464 U.S.

548, 556 (1984); United States v. Scott, 854 F.2d 697, 698 (5th

Cr. 1988) (applying the McDonough test in a crimnal case).



We conclude that the district court did not err in denying
an evidentiary hearing on this claimbecause, even if Johnson-
Bey's allegations are true, Barbee would not have been subject to
a challenge for cause on the basis of the omtted information.

In his jury questionnaire and upon voir dire, Juror Barbee stated
that he had served as foreman on a crimnal jury in an assault
case in 1971, but he also stated on voir dire that he did not
remenber all the details about his service. Johnson-Bey alleges
that court records reveal that Barbee had served on a jury in a
mur der case, and had served as foreman of a jury in a robbery
case, in 1970 and 1972, respectively. The nmagistrate judge found
t hat Barbee had not intentionally conceal ed the additional jury
service, but nerely had forgotten the details of his service, as
he stated in voir dire. This factual finding is not clearly

erroneous. See Barnard v. Collins, 958 F.2d 634, 636 (5th Cr.

1992), cert. denied, 113 S. C. 990 (1993). Furthernore, even if

Johnson-Bey coul d prove at an evidentiary hearing that Barbee
del i berately conceal ed his service on a nmurder jury, prior

service on a nmurder jury and as foreman of a robbery jury would

not have supported a challenge for cause. See Kirkland v. State,
786 S. W 2d 557, 559 (Tex. App.--Austin 1990, no pet.) ("It is
well settled that it is not a ground for disqualification that
prospective jurors have served on a jury in a case agai nst

anot her defendant charged with an offense of the sane
character."); Tex. Code Crim Proc. Ann. art. 35.16 (Vernon
1989) .



Johnson-Bey additionally argues that we shoul d presune bias
solely fromthe alleged fact that Barbee deliberately conceal ed

material information, relying on, inter alia, United States v.

Scott, 854 F.2d 697 (5th Cr. 1988), and Burton v. Johnson, 948

F.2d 1150 (10th Gr. 1991). W again note that the district
court's factual finding that Barbee sinply forgot, rather than
intentionally concealed, his jury service history is not clearly
erroneous.

Because Johnson-Bey does not allege facts which, if true,
woul d entitle himto habeas relief, we affirmthe district
court's denial of habeas relief on this ground w thout an

evidentiary hearing.

B. Voir Dire: Youth as a Mtigating Factor

Johnson-Bey argues that the district court erred in denying
habeas relief because the state trial court refused to excuse
Jurors Barbee, Lammert, and Ki ker for cause after they decl ared
during voir dire that they would not consider youth as a
mtigating factor in answering the special issues at the
sent enci ng phase. Johnson-Bey contends that under the rule

announced in Mrgan v. Illinois, 504 U S 719 (1992),!1

prospective jurors nust be willing to consider particul ar

evi dence, such as a defendant's age, as a mtigating factor in

. In Morgan, the Court held that the Fourteenth Anendnent
requires that a juror who will automatically vote for the death

penalty in every case in which the defendant is found guilty
shal | be excused for cause. 504 U S. 719, 729 (1992).

7



sentencing. W need not reach the question posed by Johnson-Bey-
-whet her jurors are constitutionally required to consider
particul ar evidence as mtigating--because the state habeas court
made factual findings that Barbee, Lammert, and Ki ker had
indicated in voir dire that they could consider youth as a
mtigating factor. These factual findings are entitled to a

presunption of correctness under 28 U. S.C. § 2254(d).?2

2 Section 2254(d) provides:

In any proceeding instituted in a Federal court by
an application for a wit of habeas corpus by a person
in custody pursuant to the judgnent of a State court, a
determ nation after a hearing on the nerits of a
factual issue, made by a State court of conpetent
jurisdiction in a proceeding to which the applicant for
the wit and the State or an officer or agent thereof
were parties, evidenced by a witten finding, witten
opi nion, or other reliable and adequate witten
indicia, shall be presuned to be correct, unless the
applicant shall establish or it shall otherw se appear,
or the respondent shall admt--

(1) that the nerits of the factual dispute were
not resolved in the State court hearing;

(2) that the factfinding procedure enployed by the
State court was not adequate to afford a full and fair
heari ng;

(3) that the material facts were not adequately
devel oped at the State court hearing;

(4) that the State court |acked jurisdiction

(5) that [the State court failed to appoint
counsel for an indigent applicant] .

(6) that the applicant did not receive a full,
fair, and adequate hearing in the State court
proceedi ng; or

(7) that the applicant was ot herwi se deni ed due
process of lawin the State court proceeding;

(8) or unless . . . the Federal court on a
consideration of [the relevant] part of the record as a
whol e concl udes that such factual determ nation is not
fairly supported by the record.

28 U.S.C. § 2254(d).



VWi nwight v. Wtt, 469 U S. 412, 426 (1985); Patton v. Yount,

467 U.S. 1025, 1036 (1984).

Johnson- Bey contends that the 8 2254(d) presunption of
correctness should not apply to the state court's findings in
this case for three reasons: (1) because the state habeas court
findings were nade seven years after the trial, the state court
was not in a better position to evaluate the credibility and
deneanor of the jurors than is this court; (2) Johnson-Bey was
denied a fair opportunity to challenge these findings; and (3)
the findings are not supported by the record. W reject these
contenti ons.

First, Johnson-Bey's argunent that the presunption of
correctness is inapplicable because the factual findings were not
cont enporaneous with the challenges for cause is incorrect.

Al t hough one reason state court findings are accorded a
presunption of correctness is that the state trial judge is in a
better position to judge the credibility and deneanor of
W tnesses, the 8§ 2254(d) presunption of correctness al so enbodi es

principles of federalism Summer v. Mata, 449 U S. 539, 547

(1981). These principles support the application of the
presunption of correctness to state appellate court findings nade
on the basis of the trial court record, as well as state trial
court findings. 1d. Furthernore, that the factual findings were
made by the state court during the habeas proceedi ng rather than
cont enporaneous wWith voir dire does not render the presunption of

correctness inapplicable. See Wllians v. Lynaugh, 809 F.2d




1063, 1066 (5th Gr. 1987) (according a presunption of
correctness to factual findings that juror was properly excused
for cause nmade by the Texas Court of Crim nal Appeals upon habeas

review), cert. denied, 481 U. S. 1008 (1987).

Johnson- Bey next contends that the factual findings are not
entitled to a presunption of correctness because he was denied
any fair opportunity to challenge the findings, invoking the
exception of § 2254(d)(6). This contention |lacks nerit.
Johnson-Bey had an opportunity to challenge the state court's
findings in the state habeas proceedi ng, which satisfies the
requi renent that the applicant receive a full, fair and adequate

hearing in the state court. 28 U S.C. 8 2254(d)(6); see My V.

Collins, 955 F.2d 299, 310 (5th Gr. 1992) (holding that a state
court affords a full, fair, and adequate hearing so |long as the
state and the petitioner are parties to the proceedi ng and

witten findings are nade, citing Summer v. Mata, 449 U S. 539

(1981)), cert. denied, 504 U S. 901 (1992).

Finally, Johnson asserts that the state court's findings
that Lammert, Barbee, and Ki ker could consider youth as a
mtigating factor were not supported by the record, citing brief
portions of each juror's voir dire. However, section 2254(d)
provi des an exception to the presunption of correctness only if
the federal court determ nes that the state court factua
findings were not supported by the record as a whole. 28 U S. C
§ 2254(d)(8). We conclude that the record provides anple support

for the state court's findings. Wen first asked whet her he

10



t hought the age of a person charged was a factor to consider in
answeri ng special issue nunber two, concerning future

danger ousness, Barbee answered "I don't think age woul d make any
difference." However, upon further questioning, Barbee stated

t hat people definitely can change, and he agreed that younger
people will sonetinmes do things that they mght not do in the
future. Lammert stated that individuals can change, that people
do things when they are young that they would in the future

consi der wong and never do again, and that he would not now do
sone of the things he did as a teenager. Although he also stated
that he did not consider a nineteen-year-old to be a "youth", he
reaffirmed that he believed that "people do change in tine."

Ki ker stated that she believed a nineteen-year-old with the
maturity of a twelve-year-old should be treated the sane for

puni shnment purposes as a nineteen-year-old with the maturity of a
twenty-five-year-old. However, she also testified that: "Yes
peopl e can change. \What they have been |ike as a young adult
does not necessarily nean that that's the way they'll be in their
ol der adult years." Therefore, the record of these three
jurors' voir dire testinony as a whol e supports the state court's
factual findings that these jurors could consider youth as a
mtigating factor. W affirmthe district court's judgnent
denyi ng habeas relief on the ground that Jurors Barbee, Lanmmert
and Ki ker refused to consider youth as a mtigating factor in the

puni shnment phase.

11



C. Prosecutor's Argunment

Johnson-Bey contends that the district court erred in
denyi ng habeas relief on the basis that comments nade by the
prosecutor in closing argunent during the sentenci ng phase
violated his Ei ghth and Fourteenth Amendnent Rights. During the
course of the prosecutor's closing argunent at sentencing, the
foll ow ng exchange took pl ace:

MR, ARMSTRONG (the prosecutor): First of all, you will

recall or you should recall, that even if sonebody

voluntarily took drugs or voluntarily becane

i ntoxicated, that is not a defense. That does not

excuse nor nmake or change the fact that he is guilty of

capital nurder or |lessen the punishnent.

MR. CONARD (the defense counsel): Your Honor, | object

to that statenent in that it inplies to the Jury that

t hey cannot consider that as a mtigating factor when,

in fact, that is the |aw.

THE COURT: O course, what he says is true, but the

Jury may consider that as a mtigating factor if they

W sh.

MR. ARMSTRONG  Thank you, Your Honor.

MR. CONARD: |Is ny objection overrul ed?

THE COURT: Yes, overrul ed.
Johnson-Bey all eges that the prosecutor's argunent m sstated the
law, that the court endorsed the m sstatenent of the |aw, and
that these statenents violated his right to due process by
preventing the jury fromconsidering voluntary intoxication as a
mtigating factor.

| nproper prosecutorial argunent does not present a
constitutional claimcognizable on federal habeas review unl ess

such argunent was "so prejudicial that the petitioner's state

12



court trial was rendered fundanentally unfair within the neaning
of the Fourteenth Anmendnent Due Process C ause."® Ward v.

Wiitley, 21 F.3d 1355, 1364 (5th Gr. 1994), cert. denied, 115 S.

Ct. 1257 (1995); Felde v. Blackburn, 795 F.2d 400, 403 (5th Cr.

1986); see Donnelly v. DeChristoforo, 416 U S. 637, 643 (1974).

To establish that a prosecutor's remarks are fundanentally
unfair, "the petitioner nmust denonstrate either persistent and
pronounced m sconduct or that the evidence was so insubstanti al
that (in probability) but for the remarks no conviction [or death

sentence] would have occurred."” Byrne v. Butler, 845 F.2d 501,

507 (5th Gr. 1988), cert. denied, 487 U S. 1242 (1988); Fel de,

795 F.2d at 403.
Assum ng w thout deciding that the prosecutor's argunent--
that voluntary intoxication could not | essen Johnson-Bey's
puni shnment - -was i nproper, neverthel ess we conclude that this
i nproper argunent did not render Johnson-Bey's trial or

sentenci ng fundanentally unfair. First, the chall enged

3 Johnson-Bey contends that the Boyde v. California, 494
U S 370 (1990), standard for reviewing jury instructions should
apply. He argues that this claimis properly reviewable as a
chal | enge to an objectionable jury instruction because he clains
that the court's comments "endorsed" the prosecution's
m sstatenment of the law. This contention lacks nerit. Johnson-
Bey does not challenge any part of the court's charge to the
jury. He does not claimthat the trial court gave erroneous
instructions or failed to instruct the jury in regard to any
matter. Moreover, in response to defense counsel's objection,
the court stated that the jury may consider voluntary
intoxication as mtigating evidence, if they wish. As found by
the district court, "this claimis one directed solely to the
prosecutor's closing argunent at the Sentencing phase." Hence,
we shall apply the standard for review ng inproper prosecutorial
ar gunent .

13



prosecutorial argunent is an isolated statenent, not repeated or
persistent m sconduct. The anple evidence presented in this case
regarding guilt and puni shnment was not so insubstantial that but
for this one remark the death sentence woul d not have been

i nposed. See Byrne, 845 F.2d at 508. Second, the prosecutor's
statenent did not mani pulate or msstate the evidence, nor did it
inplicate a specifically guaranteed right of the accused, such as

the privilege against self-incrimnation. See Darden v.

VWai nwight, 477 U S. 168, 181 (1986). Additionally, the court
instructed the jury that counsel's argunent was not evidence, and
that it should follow the |aw as presented in the jury charge.
Finally, the prosecutor's statenent did not prevent the jury
fromconsidering voluntary intoxication as a mtigating factor.
Johnson-Bey was allowed to introduce evidence of voluntary
intoxication. The jury charge instructed the jury to consider
all evidence presented for either aggravating or mtigating
purposes. |Imediately after the chall enged statenent was nade,
al t hough the court overrul ed defense counsel's objection, it
informed the jury that they could consider evidence of voluntary
intoxication as a mtigating factor.
In sum the chall enged cooment did not render Johnson-Bey's
trial or sentencing fundanentally unfair. Therefore, we affirm

the district court's denial of habeas relief on this claim

D. Deni al of Counsel at a Critical Stage

14



Finally, Johnson-Bey argues that the district court erred in
failing to address his claimthat he was denied his Sixth
Amendnent right to counsel at his pre-trial arraignnents.
Additionally, he maintains that this court should grant habeas
relief because the state trial court denied his right to counsel
at a critical stage of the proceedings by permtting himto enter
uncounseled "not guilty" pleas at two pre-trial arraignnents

W thout first securing a valid waiver of the right to counsel,

relying on White v. Maryland, 373 U S. 59 (1963).
W need not decide whether the district court erred in

failing to address Johnson-Bey's Wite v. Maryland claim because

Fifth Crcuit precedent forecloses this claimon the nerits.

Cadena v. Estelle, 611 F.2d 1385 (5th Gr.), cert. denied, 449

U S 848 (1980). In Cadena, we determned that, even if a Texas
arraignnent is a critical stage of the proceeding, "a defendant
may question failure to provide counsel only where potenti al
substantial prejudice inheres.” 1d. at 1386. The only defense
wai ved by a not guilty plea at a Texas arraignnment is "that the
name on the indictnment [is] not appellant's true nanme--a defense
whi ch [ Johnson-Bey] has never suggested he m ght have asserted.”
Id. at 1385. Therefore, Johnson-Bey cannot chall enge the state
trial court's failure to provide counsel because no prejudice

resulted fromsuch failure.?

4 Johnson-Bey urges this court to distinguish Cadena on
the basis that "death is different." W are not inclined to
believe that death is different with respect to the effects of a
not guilty plea at a Texas pre-trial arraignnment. However, even
if we determned that a different rule should apply in capital

15



I11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court's
j udgnent di sm ssing Johnson-Bey's petition and denying all habeas

relief.

cases, such a holding would create a "new rule," which we cannot
do in reviewing a petition for habeas corpus. See Teague V.
Lane, 489 U.S. 288 (1989).
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