UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 95-10244
Summary Cal endar

MELVI N JOSHUA DELANEY
Pl ai ntiff-Appellant,
VERSUS
SHAWN KELM Lt
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:94 CV 1230 AH)

July 31, 1995
Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM !

Appel | ant Del aney, a Texas state prisoner, sued Deputy Sheriff
Kel m under 8 1983 alleging use of excessive force. The parties
agreed to trial by a nmagistrate judge who granted sunmary j udgnent
for Defendant. W affirm

In the order of reference the district court recited that any
appeal fromthe judgnent rendered by the magi strate judge would lie

inthe district court. This was error. It is the agreenent of the

. ! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



parties which governs. Qdiver v. Collins, 904 F.2d 278, 280 (5th

Cr. 1990), 28 U S.C. 8§ 636(c). The parties did not agree to
appeal to the district court so the general rul e applies and appeal
to this court is correct.

Appel l ant contends that it was error for the court to grant
summary judgnent because he did not have an opportunity to respond
toit. Seven nonths after the suit was filed, Defendant noved for
summary judgnent. About three weeks l|ater the judge ruled and
granted the notion. The follow ng day Appellant asked for nore
time to respond which request was denied as untinely. Appellant
was entitled to ten days to respond to the noti on under Rule 56(c).
He was afforded nore than that. W find no abuse of discretion.

The record anply supports the summary judgnent. Def endant
submtted affidavits fully docunenting the use of force incident
which make it clear that the force was not excessive and was
necessary. Appellant submitted nothing in opposition. He clains
inthis Court, by way of a notion to supplenent the record, that he
was precluded from submtting information from the infirmary
records because the rules of the Northern District prohibit the
filing into the record of the results of discovery. W deny his
nmoti on, however, because the rules, while they do not permt the
routine filing of discovery matter, specifically provide for the
filinginto the record of matter di scovered which is relied uponin
opposition to a notion for sunmary judgnent. We note in passing
that the material, even if considered, goes to the severity of the

alleged injury and not to the reasonabl eness or necessity of the



force. This record nmakes clear that the force was applied in a
good faith effort to restore discipline and not maliciously or
sadistically to cause harm Hudson v. MMIlian, 503 U S. 1, 6-7
(1992).

AFF| RMED.



