UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10233
Summary Cal endar

IN THE MATTER OF: REKERDRES & REKERDRES | NSURANCE AGENCY, | NC

Debt or .
DOUGLAS RANDALL REKERDRES, SUSAN REKERDRES and
REKERDRES | NSURANCE AGENCY, | NC.
Appel | ant s,
VERSUS
HENRY SEALS, Trust ee,
Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:94-CV-1553-T1)

August 30, 1995
Bef ore DAVI S, BARKSDALE, and DEMOSS, Circuit Judges.
PER CURI AM !
Appel I ant's, Dougl as (Randy) and Susan Rekerdres and Rekerdres
| nsurance Agency, Inc., appeal fromthe district court's judgnent,
affirmng the bankruptcy court, in favor of the Trustee's clains

for conversion of bankruptcy estate assets. W AFFIRM

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



l.

Randy and Gay Rekerdres were the sole shareholders and
officers of Rekerdres & Rekerdres Insurance Agency, Inc ("R&R").
In late 1990, the Rekerdreses and R&R fil ed Chapter 7 bankruptcies,
in part to avoid paynent of an approxinmately $50,000 judgnent.
Thereafter, for all practical purposes, Randy Rekerdres began to
transform R&R i nto a new agency, Rekerdres |nsurance Agency, |nc.
("RIA"), an entity which was formally established alnost three
mont hs prior to the bankruptcies.

The new agency, RIA occupied the sane office space as R&R;
Randy Rekerdres sought to procure, for RIA producer and agency
agreenents with R&' s fornmer insurance carriers; and Randy
Rekerdres used R&R' s custoner |lists and expirationlists to solicit
R&R s custoners. |Indeed, Randy Rekerdres' version of the facts is
particul arly candi d:

[ He] took the lead in having an agency |icense [for
RI' A] issued to his nother [Susan Rekerdres] ... and
in obtaining new contracts allowing the [RIA] to
wite policies with many of the same conpanies for
which [R&R] wrote policies.... [H e al so obtained a
conputer printout of all of his old custoners,
obtaining not just their nanes and addresses, but
also information as to the type of insurance
coverage they had and when it would expire....
Finally, he caused the mailing out of a postcard
giving the new agency nane [RI A] and address, but
wth the sanme telephone nunber as before, and
inplying it was nothing nore than a change of
addr ess.

The Trustee proceeded against the Rekerdreses and RIA for
converting the custoner and expiration lists and goodwi Il of R&R
for the benefit of the new agency, RIA The bankruptcy court rul ed
in favor of the Trustee and, inter alia, entered judgnent for
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$65, 000, plus interest, against Randy and Susan Rekerdreses and
RIA.  The district court affirned.
1.

We revi ew questions of fact for clear error; questions of |aw,
de novo. E. g., Inre HECl Exploration Co., 862 F.2d 513, 518 (5th
Cir. 1988).

Section 541 of the Bankruptcy Code, 11 U S. C. 8§ 541(a)(1),
establ i shes that, subject to certain exception not applicable here,
the assets of a bankruptcy debtor include "all |egal or equitable
interests of the debtor in property as of the commencenent of the
case". Appel | ants do not contest that the custoner and expiration
lists and goodw || of R&R are assets of that agency; hence property
of the bankruptcy estate. E.g., Tominson v. Commr, 58 T.C 570,
580 (1972), aff'd, 507 F.2d 723 (9th Gir. 1974). Nor do we
understand themto challenge that a post-petition transfer of the
property of the bankruptcy estate nmay be avoided by the Trustee.
E.g., 11 U S. C 8§ 549(a). Rather, the crux of their claimis that
Randy Rekerdres shoul d not be prohibited fromsoliciting his formner
custoners, sinply because R&R, for which he was the sol e producing
agent, was in bankruptcy. But, we do not read the district court's
ruling so broadly; it was confined to the facts:

Considering the timng of +the entry of [the

(approxi mat el y) $50, 000 judgnment], t he
establishnment of [RIA], and the bankruptcy of R&R
as well as the systematic nature of t he

solicitation of R&GR' s  fornmer custoners and
acqui sition of producer agent contracts fromR&R' s
former carriers, the bankruptcy court found that
[the Rekerdreses] had converted R&R s custoner
lists, expiration lists, and business goodw || and
funneled theminto [RIA].... The Court agrees wth
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and affirns these conclusions of the bankruptcy
court.

In other words, the specific restrictions on an individual's
ability tosolicit custoners of his bankrupt debtor-corporation are
not at issue. The bankruptcy and district courts found that, under
t hese circunstances, Randy Rekerdres' conduct extended beyond any
right he may have had to solicit his former custoners; his
systematic efforts, in the surrounding context, anounted to
conversion of the assets of the bankruptcy estate.? In all
respects, we agree with the district court.
L1,
For the foregoing reasons, the judgnent is

AFFI RVED.

2 As an adjunct to its ruling, the district court noted that
Randy Rekerdres, as an officer of R&R, had a fiduciary duty to
protect the assets of the corporation for the benefit of its
creditors. Rekerdres interprets this pronouncenent as requiring
individuals to continue to service the accounts of their bankrupt
debt or-cor porati ons wi t hout conpensation. Again, this dramatically
overstates the district court's holding -- drawn narrowy to the
facts at hand.

Appel l ants al so conplain that they should not be held |iable
for the value of the challenged assets when the Trustee was
"ignorant” of both their value and his ability to sell them W
find no support for this claim particularly in this instance,
where it appears Randy Rekerdres failed to turn over sone of these
assets to the Trustee, or to account for their value 1in
representing the worth of the debtor-corporation.
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