IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10190
Summary Cal endar

DAVI D CHASE BOYD,
Pl ai ntiff-Appellant,
V.
GLORI A VEEST, Individually
and in her Oficial Capacity as
District Cerk of Knox County, Texas,

Def endant - Appel | ee.

Appeals fromthe United States District Court
for the Northern District of Texas
(7-94- CV-046- X)

(July 20, 1995)
Before KING JOLLY and DAVIS, Crcuit Judges.
PER CURI AM *
David C. Boyd, a Texas state prisoner proceeding pro se and
in forma pauperis, filed a civil rights action pursuant to 42
US C 8§ 1983 against Joria West, the district clerk of Knox
County, Texas, in both her individual and official capacities,

for alleged infringenent of his constitutional right to access to

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



the courts. The district court dismssed Boyd' s suit as legally

frivolous pursuant to 28 U.S.C. § 1915(d). W affirm

|. FACTUAL AND PROCEDURAL BACKGROUND

Boyd al l eges that his right of access to the courts was
i nfringed because West "refused to process [his first habeas
corpus] application, and either personally destroyed or caused to
be destroyed the said application.” Furthernore, Boyd all eged
that West "refused to process or cause the processing of [Boyd' s]
said (second) [habeas corpus] application, by refusing to cause a
copy of the [second] application to be served upon the District
Attorney for Knox County, Texas, and/or has caused an inordinate
del ay in causing such processing." Both parties noved for
summary judgnent. In support of her notion for summary judgnent,
West filed an affidavit in which she stated that Boyd's first
petition for a wit of habeas corpus was the "first Post-Trial
Application for a Wit of Habeas Corpus that had been filed in
Knox County since | took over as District Cerk in 1979," and
that she "did not know what to do with the Application rather
than to file it." She further averred that she called the "Court
Coordi nator for the Judge of the 50th Judicial District," who
advi sed her to send the application to the District Attorney's
office and to the state district judge but that "[a]t no tine did
[the court coordinator] or anyone else instruct ne that after a
certain passage of tinme, the Wit should be filed in the Court of

Crim nal Appeals in Austin, Texas."



On January 30, 1995, the district court sua sponte
di sm ssed, w thout prejudice, Boyd's conplaint as frivol ous
pursuant to 28 U.S.C. § 1915(d). Boyd filed a tinely appeal to

this court.

1. ANALYSIS
A 8 1983 plaintiff who proceeds in forma pauperis is subject
to dismssal if his conplaint is "frivolous" within the neaning
of 28 U . S.C. 8§ 1915(d). Under § 1915(d), a conplaint is
frivolous if "it |lacks an arguable basis in either law or fact."

Denton v. Hernandez, 112 S. C. 1728, 1733 (1992); Neitzke v.

Wllianms, 490 U. S. 319, 325 (1989). A conplaint is legally
frivolous if it is premsed on an "indisputably neritless | egal
theory . . . ." Neitzke, 490 U. S. at 327. Thus, a conplaint that
rai ses an arguabl e question of |aw may not be di sm ssed under 8§
1915(d). 1d. at 328.

We review a 8§ 1915(d) dism ssal for an abuse of discretion
because a determ nation of frivol ousness-- whether |egal or

factual-- is a discretionary one. Denton, 112 S. C. at 1734,

Moore v. Mabus, 976 F.2d 268, 270 (5th Cr. 1992). In review ng
for an abuse of discretion, we consider whether (1) the plaintiff
is proceeding pro se, (2) the court inappropriately resolved
genui ne issues of disputed fact, (3) the court applied erroneous
| egal conclusions, (4) the court has provided an adequate

statenent of reasons for dism ssal which facilitates intelligent



appellate review, and (5) the dismssal was with or w thout
prejudice. Denton, 112 S. C. at 1734.

In the case at hand, the district court concluded that "the
[p]laintiff's § 1983 Conpl aint does not give rise to a legally
sufficient cause of action at this point in tine because it
inplicates and calls into question the fact of his confinenent."
I n support of this conclusion, the district court cited Heck v.
Hunphrey, 114 S. C. 2364, 2372 (1994), which held that, in order
to maintain a 8 1983 cause of action based upon "harm caused by
actions whose | awful ness woul d render a conviction or sentence
invalid," the plaintiff nmust first denonstrate that his
conviction or sentence has been "reversed on direct appeal,
expunged by executive order, declared invalid by a state tribunal
aut hori zed to nmake such determ nation, or called into question by
a federal court's issuance of a wit of habeas corpus.” 1d. at
2372.

Boyd' s conplaint alleged that West violated his
constitutional right of access to the courts by deliberately
del aying the processing of his first and second petitions for a
writ of habeas corpus. W have held that such deliberate del ay

may constitute a constitutional deprivation. Jackson v.

Procunier, 789 F.2d 307, 311 (5th Gr. 1986). The district
court, however, determ ned that Heck nandated di sm ssal because
"[p]laintiff's 8§ 1983 claim. . . inplicates the fact of his
confinenent since a necessary threshold determ nation for the

Court would be whether Plaintiff was prejudiced in any | egal



proceedi ng by Defendant's failure to properly process his wits,
i.e., whether there was any injury fromthe all eged deprivation
of constitutional rights.™

Boyd argues that the district court's conclusion is
erroneous because his § 1983 conpl ai nt agai nst West does not
question the fact or duration of his continued confinenent. He
asserts that even if he was successful in his § 1983 suit, it
woul d not affect his underlying conviction but would nerely
provide himw th nonetary and injunctive relief for West's
failure to process his first and second wits of habeas corpus in
a reasonably expeditious manner.

We need not decide this issue at this tinme. Even assum ng
arguendo that Heck does not nmandate dism ssal of Boyd' s claim
Boyd's claimis legally frivol ous because Boyd has failed to
all ege sufficient injury or prejudice flowing fromWst's
actions. W have specifically held that a delay in processing a
prisoner's mail will not offend the Constitution if the prisoner
cannot show that the delay resulted in |l egal prejudice to the

prisoner. Richardson v. MDonnell, 841 F.2d 120, 122 (5th G

1988). |In R chardson, a prisoner filed a 8 1983 suit alleging

that prison officials violated his constitutional right to access
to the courts by intentionally or negligently destroying or
losing two petitions for a wit of habeas corpus. 1d. at 121.

We concluded that "the isolated incident conpl ai ned of by

Ri chardson does not give rise to a constitutional violation

because the prison's error was noted in tinme to permt appellant



to re-prepare and tinely file his wit application.” [|d. at 122.
Thus, Richardson's access to the courts was not inpeded. 1d.

In the case at hand, Boyd admts that he asked West to
wthdraw his first petition for a wit of habeas corpus on
Novenber 3, 1993. Thus, Boyd clearly cannot show any prejudice
fromthe del ayed processing of his first petition. Wth regard
to Boyd's second petition, Wst's uncontested affidavit states
that it was received by West on January 18, 1994. The affidavit
further states that West forwarded the second petition to the
Knox County District Attorney's office the sane day as it was
received and that it was forwarded to the Court of Crim na
Appeal s on June 30, 1994.1

In short, Boyd's second wit was not forwarded to the Court
of Crimnal Appeals for approximately six nonths. Wile a delay
in processing of this duration bespeaks neither conpetence or
prof essionalism under the facts of this case the del ay does not
give rise to a cogni zabl e constitutional injury because Boyd has
proffered no evidence that the delay has prejudiced his ability
to fully pursue his second petition for a wit of habeas corpus.
Id. Moreover, while the delay in this case is significantly

| onger than the delay in Richardson -- approximately six nonths

here versus approximately two weeks in R chardson -- this does

not alter our conclusion. The essence of our holding in

Ri chardson, which is limted to the narrow i ssue of the

! Because Boyd's second petition has now been appropriately
processed by West, Boyd's request for injunctive relief is noot.

6



constitutional right of access to the courts, is that there is no
cogni zabl e constitutional claimof denial of access to the courts
if the plaintiff cannot denonstrate that the defendant's actions
i npeded his ability to pursue his legal rights, at |east where

t hose actions have not resulted in significant delay.? In this
case, the evidence indicates that Boyd' s second petition was
forwarded to the Court of Crimnal Appeals approximately six
months after it was received by West and is currently pending in
the Texas state courts. Accordingly, Boyd s conplaint raises no

arguabl e |l egal basis for recovery, see Neitzke, 490 U S. at 327

and the district court did not err in dismssing Boyd s conplaint

as legally frivolous pursuant to 28 U S.C. § 1915(d).

I11. CONCLUSI ON
For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED

2 As Boyd does not raise the i ssue on appeal, we express no
opinion as to whether a protracted delay in the processing of
| egal papers by a court clerk could state a cogni zable claimfor
the denial of due process even assum ng arguendo that the
plaintiff has successfully refiled his suit wthout | egal
prej udi ce.



