IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10150
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
KENNETH GARNER

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:94-CR-034-E c/w 66

August 23, 1995
Before KING JOLLY, and WENER, G rcuit Judges.
PER CURI AM *

Kennet h Wade Garner contends that the district court
erred by increasing his base offense level three levels for
assaulting a | aw enforcenent officer. This court reviews

district court findings of fact regarding sentencing guideline

i ssues for clear error. United States v. Mr, 919 F. 2d 940, 943

(5th Gir. 1990).

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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A defendant's base offense |level is increased by three
| evel s when a defendant assaults a | awenforcenment officer in a
manner creating a substantial risk of serious bodily injury,
knowi ng or having reasonabl e cause to believe that the person was
a law enforcenent officer. U S S. G 8§ 3Al1.2(b). Adjustnents
under this guideline are determ ned on the basis of all rel evant

conduct as defined by § 1B1.3. United States v. Gonzales, 996

F.2d 88, 93 (5th Gir. 1993).

The PSR and testinony at sentencing established that the FB
had reason to believe that Garner was hol di ng his ki dnappi ng
victimin a specific notel roomand was arned. |Imediately after
using a battering ramto effect entry into Garner's notel room

Garner was infornmed "FBlI, keep your hands in the air,"” in an
audi bl e manner. He sat up on the bed, put his hands in the air
initially, and then put his hands in front of his eyes as if to
shield the light fromthe flashlights. He was again commanded
"FBlI, keep your hands in the air."

Garner took evasive action, retrieved a .38 revol ver from
under his pillow, struggled with an FBI agent for the gun, pushed
the gun below the agent's belt line, and pulled the trigger. The
gun msfired. Garner offered no rebuttal evidence to support his
assertion that he did not know that the individuals were | aw
enforcenent officers. See Mr, 919 F.2d at 943. The district

court did not clearly err regarding the three-level upward

adjustnent. See United States v. Rodriguez, 897 F.2d 1324, 1328

(5th Gr.), cert. denied, 498 U. S. 857 (1990).

AFFI RVED.



