UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10144
Summary Cal endar

W EN Al R ALASKA, | NC.,
Pl ai ntiff-Appellant,
ver sus
NORDDEUTSCHE LANDESBANK G ROZENTRALE,
d/b/a North Gernan Central Gro Institution,
a/ k/a Nord/ LB, Et Al .,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(4: 94- CV- 355-A)

(July 12, 1995)

Bef ore JONES, BARKSDALE and BENAVI DES, Circuit Judges.
PER CURI AM *

Wen Air Al aska, Inc., appellant, contests the order
di sm ssing Norddeutsche Landersbank Grozentrale, d/b/a North
German Central Gro Institution, a/k/a Nord/LB and Stadt-Und

Saal krei ssparkasse Halle, a/k/a Sparkasse Halle Bank, appellees,

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



for lack of personal jurisdiction. Finding no error in the
district court's judgnent, we affirm
BACKGROUND

Wen Air Alaska, Inc. ("Wen") is an Al askan corporation
qualified to transact business in Texas. Thor K. Tjontveit
("Tjontveit"), Wen's president and chief executive officer,
approached St adt-Und Saal krei ssparkasse Halle ("SSKH') in 1990 for
t he purposes of obtaining a |l oan so that he m ght purchase certain
Boeing 737 aircraft as well as portions of the former East Gernman
state airline. Tjontveit's stated goal was to eventual |y establish
a new European air cargo and trucking conpany.

SSKH agreed to | end approxi mately 68, 000, 000 deut schmar ks
("DM') to Tjontveit but requested that he incorporate two Gernman
conpanies to be the nominal borrowing parties.? These | oan
agreenents were made pursuant to a regulatory enactnent of the
Cerman governnment, and each |oan docunent was signed by both
parties in Halle, Germany. No part of the sum w thdrawn, or the
interest that accrued onit, was ever repai d, and SSKH decl ared t he
loans to be in default. In April of 1991, SSKH sued Tjontveit in
the courts of Germany for these | oan defaults. On March 31, 1994,
SSKH obt ai ned a judgnent against Tjontveit for DM 10, 000, 000. No
part of this German judgnent has been sati sfied.

In May of 1994, Wen instituted this suit claimng that

appel |l ees defrauded it in connection with these | oan agreenents;

L Tjontveit all eges that SSKH knew t he | oans were being nmade to Wen, but

t he | oan docunents contain no nention of the U S. conpany.
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that they conspired with Wen's Cernman attorney, Brandt, to
appropriate Tjontveit's business plans; and that appellees
conspired to convert the Boeing 737 aircraft. Wen asserts clains
agai nst appell ees for fraud, breach of contract, conspiracy, breach
of fiduciary duty, conversion, prom ssory estoppel, and viol ations
of the Texas Deceptive Trade Practices Act. Specifically, Wen
all eges that such fraud was commtted through appellees' agents'
m srepresentati ons which occurred during a March 9, 1992 neeting in
Texas, an exchange in July of 1992 at DFWAirport, and a foll ow up
phone call between an SSKH agent in CGermany and Tjontveit in
Texas. ? Wen alleges SSKH s failure during these neetings
regarding SSKH s suit against Tjontveit to disclose its dealings
w th Brandt, anong ot hers, was fraudul ent and enough to subject the
appellees to this court's jurisdiction.

On appeal, Wen asserts that the district court erred in
granting the notion to dism ss because he applied the wong | egal
standard and resol ved factual questions that were beyond the scope
of the 12(b)(2) notion. Appellant also clains that notions of fair
pl ay and substantial justice would require a finding of specific
personal jurisdiction over the appell ees.

DI SCUSSI ON

Whet her personal jurisdiction may be exercised over a

non-resident is a question of l|aw subject to de novo review

Ruston Gas Turbines, Inc. v. Donaldson Co., Inc., 9 F.3d 415, 418

2 Wen relies only upon the fraudul ent conduct claimas providing the

nexus anong appell ees, the State of Texas, and this |awsuit.
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(5th Gr. 1993). The exercise of personal jurisdiction over a
foreign defendant is appropriate only if permtted by the | ong-arm
statute of the state where the district court is |located, and if
the exercise of jurisdiction would be constitutional. VMllar v.

Cow ey Maritine Corp., 990 F.2d 1489, 1495 (5th Gr. 1993), cert.

denied, 114 S. C. 690, 126 L.Ed.2d 658 (1994). Because the Texas
|l ong-arm statute permts the exercise of personal jurisdiction to
the extent allowed by the constitution, the sole jurisdictional
issue is whether the exercise of personal jurisdiction would

violate the constitution. Bullion v. Gllespie, 895 F. 2d 213, 217

(5th Gr. 1990).°3

For due process to be satisfied, (1) the non-resident
def endant nust have "mninmum contacts” wth the forum state
resulting froman affirmati ve act on the defendant's part, and (2)
the contacts nmust be such that the exercise of jurisdiction over
t he person of the defendant does not offend "traditional notions of

fair play and substantial justice." International Shoe Co. v.

Washi ngton, 326 U.S. 310, 316 (1945) (quoting MIliken v. Myer,

311 U.S. 457, 463 (1940)).

For specific jurisdictionto exist, the foreign def endant
must purposefully do sonme act or consummate sone transaction in the
forum state, and the cause of action nust arise from or be

connected with such act or transaction. Burger King Corp. V.

s The Texas Suprene Court has held that the Texas | ong-arm statute,
codified at Tex. Civ. Prac. & Rem Code Ann. 817.042, extends as far as the
constitution permts. Schlobohmv. Schapiro, 784 S.W2d 355, 357 (Tex. 1990).
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Rudzewi cz, 471 U.S. 462, 475 (1985).% Wen has failed to make this

showi ng. Tichenor v. Roman Catholic Church of New Ol eans, 32 F. 3d
953, 961 (5th Gr. 1994) (the burden of establishing persona
jurisdictionresides with [appellant]). Nowhere in the record does
Wen indicate how the banks' statements, taken as false for these
pur poses, give rise to or are connected with its causes of action.?®

A nexus nust exist for Wen to succeed, but the record is

absolutely void of such a connection. Appel l ant's concl usory
allegations or |egal conclusions nmasquerading as factual
conclusions will not suffice to prevent a notion to disnss.

Fer nandez-Montes v. Allied Pilots Ass'n., 987 F.2d 278, 284 (5th

CGr. 1993).

Wen asserts, however, that it did present a prima facie
case for personal jurisdiction, but the district court found for
the appellees as a result of applying F.R C.P. 12(b)(6) reasoning
instead of Rule 12(b)(2). We di sagree. Appel l ant's contention
that the district court's use of the phrase, "give rise to any
cause of action,"” necessarily and exclusively indicates Rule
12(b) (6) reasoning is m staken, when considered in the full context
of his order.

Further, although the district court's Opinion discusses

only the insufficient mninmm contacts to establish personal

4 Inits brief, appellant alleges only that specific jurisdiction exists,

therefore, this court need not address general jurisdiction

5 The appellant inplies that SSKH s agent al so represented Norddeut sche

Landesbank G rozentral e but does not provide any evi dence upon which to base such
a concl usion
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jurisdiction, we are equally convinced that this case fails the
"fair play and substantial justice" prong of the jurisdictiontest.
I n deci di ng whether the assertion of specific jurisdiction over a
non-resi dent defendant would conport with traditional notions of
fair play and substantial justice, the courts nust consi der whet her
the forumhas sone special interest in granting relief, the nature
and quality of the contacts with the forumstate, the interest of
the forumstate in acconmpdating its residents, and the conveni ence

of the parties. Thonpson v. Chrysler Mtors Corp., 755 F.2d 1162,

1173 (5th Cr. 1985). Additionally, wth respect to foreign
def endants, the uni que burdens placed upon one who nust defend
oneself in a foreign | egal systemshoul d have significant weight in
assessi ng the reasonabl eness of stretching the | ong-armof personal

jurisdiction over national borders. Asahi Metal Industry Co. V.

Superior Court, 480 U S. 102, 114 (1987).

Wen's appeal <clearly cannot survive this type of
scrutiny. The interest of Germany in adjudicating this dispute is
overwhel mng. The underlying |oan was nmade in Halle, Germany to
two German corporations by two CGerman banks. Tjontveit gave a
Cerman address when applying for these |oans, and there was no
i ndication from any correspondi ng docunents or attachnents that
appel | ees expected to be dealing with appellant in Texas. Al or
nost of the rel ated docunentation that woul d becone or is a part of
this suit is either in German or in Germany or, in nost instances,
both. Appellees have identified a nunber of wi tnesses, all of whom

reside in Germany and several of whom do not speak English or are



ill and would be wunable to conme to Texas to testify. The
underlying circunstances which Wen all eges gave rise to its causes
of action all occurred in Germany, and Wen has not identified a
single wtness who resides in Texas, not even Tjontveit. Second,
appel | ant has denonstrated no special interest on the part of Texas
in granting relief, nor has it shown that there is an interest on
Texas's part in providing a forum for its residents. On the
contrary, Wen is an Alaska corporation, and this lawsuit is
apparently an effort to avoid an outstanding DM 10, 000, 000 Ger man
j udgnent agai nst Tjontveit.

Therefore, the judgnent of the district court is AFFlI RVED



