UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10133
Summary Cal endar

BI LLY WAYNE HORTON,
Pl ai ntiff-Appellant,

VERSUS

JI M BOALES, Sheriff of Dallas County, ET AL.,

Def endant s- Appel | ees.

Appeals fromthe United States District Court
For the Northern District of Texas

(3:94- COV-1744-R)

August 25, 1995

Bef ore DAVI S, BARKSDALE and DeMOSS, Circuit Judges.
PER CURI AM !
BACKGROUND

Billy Wayne Horton, currently a Texas Departnent of Crim nal
Justice (TDCJ) prisoner, filed a 42 U . S.C. § 1983 conpl ai nt agai nst

JimBow es, the Dallas County sheriff, and other prison personnel,

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



alleging that they failed to provide himw th adequate protection
during his incarceration at the Dallas County jail.? Hor t on
conpl ai ns about incidents which occurred in each of the six "tanks"
where he was housed during his approximately six nonths of
incarceration at the Dallas County jail.
Tank 2-P-7

Horton alleged the following incidents occurred while he was
housed in Tank 2-P-7. Horton was assaulted by another innmate
because of a disagreenent about a sleeping area. Horton was
threatened a few weeks later by the sane inmate, and Horton
reported it to an unidentified officer, who told Horton that he
could not be renoved fromthe tank unless the officer wtnessed a
fight. As the officer began to walk away, Horton pushed the
inmate, who he all eged was about to assault him and the officer
renoved Horton fromthe tank.

After the officer advised his superior of the incident, the

| i eutenant advi sed Horton that he would be noved. The officer did

2 Horton alleged that he was transferred to the county jail
because a bench warrant was issued due to a reversal of his
crim nal conviction. The magistrate judge stated in his report
that Horton had been convicted of aggravated kidnapping and that
hi s conviction had been affirnmed on appeal. Despite his assertion
that his conviction was reversed, Horton, an experienced litigator,
alleged that he is entitled to relief under the Ei ghth Arendnent
and he has not alleged that he is a pretrial detainee. Hor t on
remai ns incarcerated in a state prison facility. Further, staff
counsel has previously worked on Horton's appeal fromthe deni al of
habeas relief in connection with a burglary conviction. In his
pl eadi ngs, Horton alleged that he was to be released fromjail on
the burglary conviction in Septenber 1994. Horton was i ncarcerated
in the Dallas jail between July 1993 and January 1994. Thus, it
appears that Horton was a "convicted" prisoner at the tine that he
was incarcerated in the Dallas County jail



not adopt Horton's suggestion that the assaultive inmate be
separated fromthe other inmates.

Tank 12-S-14

Horton was transferred to Tank 12-S-14 and began havi ng probl ens
with inmate Brown. Another inmate had advised security that Brown
was "assaultive" and a troubl emaker. Brown was questioned by
security and returned to the sane tank, where he continued to
threaten several persons. Horton alleged that Brown told inmate
Cee to assault Horton, and Gee punched Horton several tines in the
mout h, requiring Horton to obtain five stitches in his lip. Horton
was noved from the tank after he reported the assault. Hor t on
admtted that he refused to identify Brown or Gee because he was
afraid that he would be known as a "snitch," which would lead to
further assaults. He later filed a grievance nam ng these i nmates
and requested disciplinary action against them but no action was
t aken.

Tank 5-P-7

Horton | earned that inmate Bell, who was al so housed on 5-P-7,
had been previously placed in solitary confinenent because of being
involved in a fight. Bell had previously threatened Horton when he
first arrived at the Dallas County jail, and Horton had reported
the problemto security. Bell was questioned by security and then
sent back to the sane area. Horton alleged that Bell subsequently
| earned that it was Horton who reported him and Bell began to
threaten Horton. However, both nen were transferred fromthe tank

and Bell did not have the opportunity to assault Horton.



Tank 7-W10

Prior to his transfer to Tank 7-W 10, one of the officers called
Horton a coward because he requested to be placed in protective
custody. Horton was told by a supervisor that protective custody
was no | onger avail abl e.

Wi | e Horton was housed on Tank 7-W 10, an inmate stole Horton's
coffee while he was sleeping. The inmate bragged that he would
continue to steal from Horton, and Horton reported the inmate to
security. After an investigation was conducted, Horton was
surprised to learn that he was being transferred rather than the
ot her inmate.

Horton made a knife-like instrunent out of plastic and put a
razor blade on the end of it in order to protect hinself fromother
i nmat es. Prior to his transfer, the knife was discovered and a
di sciplinary charge was filed agai nst Horton

Tank 5-P-14

A few weeks after Horton was transferred to Tank 5-P-14, sone
i nmat es began threatening Horton and another inmate. After the
ot her inmate was assaulted, Horton reported his fear that he would
be assaulted to his supervisor. Horton was told that he was being
transferred and he obj ected unl ess he could be placed in protective
custody. He was again told that protective custody was no | onger
avai |l abl e.

Tank 8-N-5



Horton all eged that, on the first day that he was housed on Tank
8-N-5, another inmate was threatened and robbed by five inmates.
On the next day, Horton was robbed of $5, punched, and told that he
woul d be robbed of any further noney that he received. Hor t on
all eged that he wote security about the threats and was not noved
for "several" days. Horton's sister also called the jail about the
threats without any results. Horton further alleged that the sane
inmates steal other inmates' food trays and that he sonetines
recei ves only one neal a day.

Horton was allowed to proceed in forma pauperis (IFP). The
magi strate judge recommended that Horton's conplaint be dism ssed
as frivolous because his conplaint did not support an arguable
finding of deliberate indifference on the part of the defendants.
Horton filed objections to the nmagistrate judge's recomendati on
and also filed a notion to file an anended conplaint. The district
court referred the objections and the notion to anmend to the
magi strate judge for disposition and on that sanme date, an order
and judgnent were entered, dism ssing the conplaint as frivol ous.
Horton fil ed notice of appeal on Cctober 17, 1994. Horton's appeal
was subsequently di sm ssed on January 23, 1995, for failureto file
a brief.

On Cct ober 20, 1994, the nmagi strate judge granted Horton's notion
for leave to file an anended conplaint. In his anended conpl ai nt,
Horton re-urged the allegations made in the first 34 paragraphs of
his original conplaint. He further anended his allegations

concerning the incidents that occurred while he was housed i n Tank



8-N-5. He added an additional allegation that "AS STATED ABOVE,
PLAI NTI FF ENDED UP BEI NG ASSAULTED AGAI N AFTER WARNI NG SECURI TY OF
TH S THREAT WHERE THEY REFUSED TO TAKE ACTI ON'.

Horton al so all eged in his anended conpl aint that Sheriff Bow es
has a policy of being deliberately indifferent to the safety of the
i nmat es housed in the county jail although he is aware of several
deficiencies in the safety policy. Horton alleged that the policy
i s i nadequate because it (1) did not provide for the segregation of
assaultive inmates or the protection of non-violent inmates; (2)
failed to require proper investigation of assaults or that
di sciplinary action be taken against violent inmates; and (3) did
not provide for preventive action in response to reported threats.

The magistrate judge sent a questionnaire to Horton. In his
responses to the questionnaire, Horton alleged that Sheriff Bow es
was |iable because of his failure to supervise his subordinates
sufficiently, his refusal to talk to inmates or their relatives
about problens, and his failure to performhis affirmative duty of
running the jail safely. Horton alleged that Bow es acted with
deli berate indifference because he refused to take any action
despite being placed on notice of the violent conditions.

The magistrate judge filed a supplenental report, reconmendi ng
dism ssal of the conplaint as frivol ous. The district court
adopted the nmgistrate judge's recommendation and dism ssed the
conpl ai nt.

Horton filed a notion for reconsideration of the order of

dism ssal within ten days. Horton al so had submtted objections to



the magi strate judge' s recomendati on, which were not filed in the
record until after the judgnent of dismssal was entered. The
district court denied the notion for reconsideration and Horton's
objections to the magi strate judge's recommendation. Horton filed
anot her notice of appeal.
OPI NI ON
"This Court nust exam ne the basis of its jurisdiction, on its

own notion, if necessary." Mdsley v. Cozby, 813 F. 2d 659, 660 (5th

Cr. 1987). A question arises as to the effect, if any, of
Horton's October 17 notice of appeal on the district court's
jurisdiction over the remaining proceedings in the case. A
district court is divested of jurisdiction over all matters which

are validly on appeal. See Dayton Ind. School Dist. v. US.

M neral Products Co., 906 F.2d 1059, 1064 (5th G r. 1990).

Courts of appeal have jurisdiction fromall final decisions of
the district courts of the United States. 28 U S.C. § 1291. A
final decision, for the purposes of section 1291, "generally is one
which ends the litigation on the nerits and | eaves nothing for the
court to do but execute the judgnent. This court has held that the
appeal ability of an order normally depends on its effect, not

merely its | anguage as such." Frizzell v. Sullivan, 937 F.2d 254,

255 (5th CGr. 1991) (internal citations and quotations onmtted).
Finality is viewed under a "practical rather than technica
construction, with the aim being to avoid pieceneal trial and
appellate litigation". Id. (internal citations and quotations

omtted).



Al t hough the district court's order and judgnment dism ssing
Horton's conpl ai nt appeared to be a "final, appeal able, order," the
district court's referral of Horton's notion to anend his conpl ai nt
to the magistrate judge had the effect of re-opening the case.
Horton's subsequent notice of appeal did not confer jurisdiction on
the appell ate court because there was no | onger a final appeal abl e
order in the case. Therefore, the district court was not divested
of jurisdiction and the case validly proceeded to judgnent.

Horton argues that the magi strate judge's determ nation that the
prison officials acted reasonably under the circunstances is
erroneous based on the incidents that occurred inthe first unit in
whi ch he was housed.

A district court may dismss an in forma pauperis proceeding if

the claim has no arguable basis in law and fact. Denton V.
Her nandez, 504 U. S. 25, 31-32 (1992). A dism ssal under 28 U S. C
8 1915(d) is reviewed for an abuse of discretion. Id. at 33.
Prison officials have a duty under the Ei ghth Anendnent to protect
inmates fromviolence at the hands of other prisoners. Farner V.

Brennan, 114 S. C. 1970, 1976 (1994). However, not every injury

"by one prisoner at the hands of another . . . translates into
constitutional liability for prison officials responsible for the
victims safety”. Id. at 1977. To prove an Eighth Amendnent

violation, "the inmate nust show that he is incarcerated under
conditions posing a substantial risk of serious harnmt and the
prison official's state of mnd nust be one of "deliberate

indifference" to the inmate's health or safety. Id. A prison



official is deliberately indifferent if the official is both "aware
of facts fromwhich the inference could be drawn that a substanti al
risk of harm exists" and he draws that inference. Id. at 1979.
"Whet her a prison official had the requisite know edge of a
substantial risk is a question of fact subject to denonstration in
the wusual ways, including an inference from circunstantial
evidence. . . . [A] factfinder may conclude that a prison official
knew of a substantial risk fromthe very fact that the risk was
obvious." [|d. at 1981 (citation omtted).

Al t hough Horton alleged that the officer on Tank 2-P-7 wal ked
away after his initial conplaint of an assault by another inmate,
Horton further alleged that he then imedi ately instigated a fight
with the other inmate and the officer renoved Horton fromthe area.
Further, he alleged that after the officer reported the incident to
his supervisor, Horton was transferred to another section.
Horton's allegations reflect that the jail personnel took action
upon becom ng aware of facts indicating that Horton m ght he
subjected to a substantial risk of harm even if it was Horton who
created the problem The allegations do not arguably reflect
deli berate indifference on the part of jail personnel.

Horton next argues that the nmagistrate judge failed to consider
properly the incident that occurred on Tank 12-S-14. Horton argues
that the l|imted investigation nade by officials follow ng
conpl ai nts nade by other i nmates about a particular inmate was the
result of deliberate indifference and that he was injured as a

result of the indifference.



As st at ed above, Horton al |l eged that he was punched by i nmate Cee
at the direction of inmate Brown, after conpl aints had been nade to
security by other innmates agai nst Brown. Horton admts that he was
transferred after he reported the incident and that he refused to
identify Brown or CGCee as his assailants at that tine. Horton's
all egations do not reflect that prison officials were or should
have been aware that Brown or Gee posed a substantial risk of harm
to Horton prior to the occurrence of the assault. The officials
acted reasonably in renoving Horton from the area after the
i nci dent.

Horton further contends that the incidents that occurred while
he was housed in Tank 8-N-5 refl ect deliberate indifference on the
part of the defendants. Horton argues that the magistrate judge
failed to consider that he was assaulted twce while in that tank

The magi strate judge determ ned that Horton's conpl aint all eged
that Horton's assault was preceded by an assault on another inmate
and not by a prior assault on Horton. The nmagistrate judge
determned that Horton had affirmatively alleged that he was
renoved fromthe tank after he was assaulted.

Horton's original conplaint did not allege that he was assaul ted
a second tine prior to being transferred to another tank. In his
anended conplaint, Horton nmade the confusing allegation that "AS
STATED ABOVE, PLAINTIFF ENDED UP BEING ASSAULTED AGAIN AFTER
WARNI NG SECURI TY OF THI S THREAT WHERE THEY REFUSED TO TAKE ACTI ON'.
There were no previous references to two assaults agai nst Horton

whi |l e he was housed on 8-N-5 in the anended conpl aint. However,
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even assum ng that Horton was assaulted twi ce, Horton's all egations
that he was noved to another area within "several days" shows that
t he defendants were not acting with deliberate indifference to his
safety.

Horton argues that the magistrate judge construed all of the
facts in favor of the defendant, and, in particular, the fact that
Horton had made a razor-knife instrunment. Horton argues that he
required the knife for protection because of the defendants'
failure to make reasonable investigations of threats. The
magi strate judge noted that, despite Horton's conpl aints of threats
and assaults by other inmates, he admtted to initiating a fight
with another inmate and to possession of a razor-knife. These
allegations certainly giverise to an inference that Horton was not
the passive non-violent inmate that he clains to be. The
magi strate judge did not give an inproper construction to these
facts.

Considering all of the allegations in Horton's conplaint and
anended conplaint, as well as his responses to the nmagistrate
judge's questionnaire, it appears that Horton disagrees wth the
manner in which the defendants respond to conplaints nade about
other inmates. However, his allegations do not reflect that the
defendants acted with deliberate indifference to Horton's specific
conplaints or failed to take action to protect him from a
substantial risk of harm Horton's conpl ai nt does not support an
arguable 8 1983 claim based on an Ei ghth Anmendnent violation

agai nst any of the defendants in their individual capacities.

11



Horton argues that the policy inplenented by Sheriff Bow es
reflects his deliberate indifference to the inmates' safety.
Horton argues that it was the sheriff's duty to insure that his
subordinates run the jail <correctly. Horton argues that the
sheriff should have been placed on notice of the problens as a
result of the large nunber of |awsuits and grievances filed
al | egi ng deni al of nedical care, safety, and the mal adm ni stration
of the jail.

As a supervisory official, Sheriff Bow es may not be |iable for
the unconstitutional acts of his guards on a theory of vicarious

liability. Thonpkins v. Belt, 828 F.2d 298, 303 (5th Cr. 1987).

"Supervisory liability exists even wthout overt persona
participation in the offensive act if supervisory officials
inplement a policy so deficient that the policy itself is a
repudi ati on of constitutional rights and is the noving force of the
constitutional violation." |d. at 304 (internal quotations not
i ndi cat ed).

In order to prove his claim of inadequate policy based on the
sheriff's failure to properly supervise his subordi nates, Horton
woul d be required to show that the supervisory procedures enpl oyed
are inadequate, that the sheriff was deliberately indifferent in
adopting the procedures, and that the inadequate policy directly

caused his injury. See Cty of Canton v. Harris, 489 U S. 378, 388

(1989). Cenerally, the "failure to supervise gives rise to section
1983 liability only in those situations in which thereis a history

of w despread abuse. Then knowl edge nay be inputed to the

12



supervisory official, and he can be found to have caused the | ater

violation by his failure to prevent it." H nshaw v. Doffer, 785

F.2d 1260, 1263 (5th Cir. 1986).

Horton's conplaint reflects that the sheriff's subordinates
responded to Horton's reports of threats or assaults agai nst hi mby
other inmates in a reasonabl e manner by transferring hi maway from
t he dangerous i nnmates. Horton's allegations do not support an
arguabl e cl ai mthat the sheriff inplenented or condoned a policy of
deli berate indifference that posed a substantial risk of harmto
Hor t on.

Horton argues that his case should have been consolidated with
the other cases pending against the Dallas County jail. Hor t on
sought in his notions for reconsideration to have his case
consolidated with several consolidated suits by innmates against
Sheriff Bow es all eging the denial of nedical care, unsafe working
condi tions and denial of safety. The district court inplicitly
denied the notions to consolidate by denying the notions for
reconsi deration. Because Horton's conplaint does not support an
arguable 8§ 1983 claim his notions to consolidate were validly

deni ed as noot.

AFFI RVED.

opi n\ 95-10133. opn
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