IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 95-10100
Summary Cal endar

JI M RAY HOUSLEY, Pl ai ntiff-Appellant,
ver sus

SHERI FF, LI PSCOVB COUNTY,
TEXAS, ET AL., Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Northern District of Texas
(2:92-CV-43)

(April 13, 1995)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM:

Jim Ray Housley ("Housley"), proceeding in forma pauperis,
filed a pro se civil rights conplaint pursuant to 42 U.S.C. § 1983
against Calvin Babitzke, Sheriff of Lipsconb County, Texas
("Sheriff Babitzke"); Larry WIlIlianms, Sheriff of Custer County,
Ckl ahoma (" Sheriff WIllianms"); and Larry Burrows, Sheriff of
Washita County, Cklahoma ("Sheriff Burrows"). The district court

dism ssed the conplaint as frivolous pursuant to 28 US. C 8§

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
pr of ession. "
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



1915(d). W affirm
| .

Housley's 8§ 1983 conplaint alleged that Sheriff Babitzke
arrested him for stealing diesel fuel, although he had no diesel
fuel in his possession, illegally searched him and seized his
property. He alleged that Sheriff Burrows conspired with Sheriff
Babi t zke and caused a fugitive fromjustice conplaint to be "filed
falsely." He further alleged that Sheriff Babitzke conspired with
Sheriff WIlians to illegally detain Housley, violate his due
process rights and inflict double jeopardy and cruel and unusual
puni shment. He also alleged that Sheriff Babitzke conspired with
the Lipsconb County District Attorney, who was not nanmed as a
defendant, to "take all of [Housley's] property and ask hi mto sign
papers saying in return for his release he wll not sue them"
Finally, Housley alleged that he was stopped w thout probable
cause, he was illegally searched, his property was illegally
seized, he was not arraigned within forty-eight hours of his
arrest, he was denied a speedy trial, he was fal sely inprisoned and
he is being held w thout bond.

The magistrate judge directed Housley to supplenent his
pleading to allege with particularity all material facts which
woul d establish his right to recovery, including detailed facts
supporting his contention that a plea of imunity could not be
sust ai ned. Housl ey filed an anmended conpl aint. The magi strate
j udge subsequently found that Housley's allegations did not "neet

the heightened pleading requirenents necessary to commence a



lawsuit against a public official for acts for which he is
potentially inmmune." The magi strate judge again directed Housl ey
to supplenent his pleading to allege with particularity al
material facts on which he would establish his right to recovery,
and presented Housley with fourteen specific questions concerning
hi s cl ai ns.

In response, Housley alleged that Lipsconb County sheriff's
deputies conducted an illegal search and seizure and illegal
arrest, for which Sheriff Babitzke was responsible. He contended
that Sheriff Babitzke was "liable to [hin] for conspiracy," but

that he was "not required to plead his evidence." He further
contended that Sheriff Babitzke conspired with Sheriff Burrows to
issue a fugitive fromjustice warrant in Washita County, Okl ahomma,
causing Housley to be illegally held. He contended that Sheriff
Babi t zke and Sheriff Burrows were responsi ble for illegally hol ding
hi min the Washita County, Cklahoma jail fromQctober 1, 1991 until
Decenber 4, 1991. He contended that Sheriff Babitzke and Sheriff
WIllians were responsible for illegally holding himin the Custer
County, Gklahoma jail from Decenber 4, 1991 until February 18,
1992. He stated that he was presently illegally confined in a
medi um security prison in Oklahoma. He further alleged that his
property was taken without a hearing and that the grand jury
i ndictment was illegal.

The nmagi strate judge determ ned that Housley had refused to

conply with the court's order directing himto allege specific

facts that would defeat a plea of imunity and to plead materia



facts to support his naked allegation of conspiracy. The
magi strate judge recommended t hat Housl ey's conpl ai nt be di sm ssed
for refusal to conply with the court's briefing order. Housl ey
filed objections to the nmagistrate judge's Report and
Recomendat i on

The magi strate judge subsequently i ssued a suppl enental Report
and Recommendation, in which he determ ned that Housley had not
provi ded specific facts to neet the hei ghtened pl eadi ng standard to
overcone a defense of qualified imunity. The magi strate judge
agai n recommended that Housley's conplaint be dismssed. Housley
filed objections to the suppl enental Report and Recommendati on.

The nmagistrate judge nade one last attenpt to extract
necessary information fromHousl ey to conplete the revi ew under 28
US C 8§ 1915(d). The magistrate judge directed Housley to fil
out an encl osed questionnaire with factual information, rather than
case citations or |legal argunents.

In his responses to the questionnaire, Housley again alleged
that the Lipsconb County and Washita County sheriffs had conspired
toillegally issue a fugitive fromjustice warrant, resulting in
Housl ey' s confinenent. Housley alleged that Sheriff Babitzke took
his property and conspired with other officials to maliciously
prosecute himand to keep his property. Wth regard to Sheriffs
WIlianms and Burrows, Housley all eged that they each conspired with
the other two defendants to keep Housley jail ed.

The magi strate judge filed a second suppl enental Report and

Recomendation, in which he determ ned that Housley had failed to



allege sufficient facts from which it could be held that no
reasonable officer would have commtted the acts alleged by

Housl ey, and that the majority of Housley's allegations constituted

mer e concl usi onal all egations that the defendants acted "illegally"
or "inproperly." The nmagistrate judge noted that Housl ey's account
of the underlying facts was "al nost incoherent.” The magistrate

judge recommended that Housley's conplaint be dismssed as
frivol ous. The district court adopted the nmagistrate judge's
suppl enental Report and Recommendation and second suppl enental
Report and Reconmmendati on and di sm ssed Housl ey's conpl ai nt.

1.

Housl ey argues that the district court erred by dism ssing his
civil rights conplaint as frivolous. A conplaint filed in form
pauperis ("IFP') may be dismssed as frivolous pursuant to
§ 1915(d) if it has no arguable basis in law or in fact.! W
review a 8 1915(d) dism ssal for an abuse of discretion.?2 W my
affirma district court's decision on a basis not cited by the
district court.?

In Heck v. Hunphrey, US| 114 S . C. 2364, 129 L.Ed. 2d
383 (1994), the U. S. Suprene Court directed that,

in or der to recover damages for al | egedl y

unconstitutional conviction or inprisonnment, or for other

harm caused by acti ons whose unl awf ul ness woul d render a
conviction or sentence invalid, a § 1983 plaintiff nust

! Booker v. Koonce, 2 F.3d 114, 115 (5th G r. 1993).
2 |d.

3 See Bickford v. International Speedway Corp., 654 F.2d
1028, 1031 (5th G r. 1981).



prove that the conviction or sentence has been reversed

on direct appeal, expunged by executive order, declared

invalid by a state tribunal authorized to make such

determnation, or called into question by a federal

court's issuance of a wit of habeas corpus, 28 U S.C. 8§

2254. A claimfor damages bearing that relationship to

a conviction or sentence that has not been so i nval i dat ed

i s not cogni zabl e under § 1983.

ld. at 2372 (footnote omtted). Heck requires the district court
to consider "whether a judgnent in favor of the plaintiff would
necessarily inply the invalidity of his conviction or sentence; if
it would, the conplaint nust be dism ssed unless the plaintiff can
denonstrate that the conviction or sentence has already been
invalidated." [|d. Because this case presents a potential Heck
problem we nust determ ne whether any of Housley's allegations
would inply the invalidity of a conviction or sentence that has not
been reversed, expunged, or declared invalid.

Revi ew of Housl ey's pl eadings reveal s that the majority of his
allegations stemfroma traffic stop in Lipsconb County, Texas on
Novenber 4, 1990, and the resulting narcotics charge on Septenber
5, 1991. From this incident cone his allegations of an illega
arrest w thout probable cause, an illegal search and sei zure and a
taking of his property.

After Housl ey posted bond, he | eft Texas for Okl ahoma, and was
then arrested in Cklahoma for possession of stolen goods and
possessi on of control |l ed substances. The gravanen of his conpl ai nt
wth regard to this arrest appears to be that it was the result of
a conspiracy between the Li psconb County, Texas and Washi ta County,
Okl ahoma sheriffs. Cklahoma authorities then filed Fugitive from

Justice charges against Housley, alleging that he fled from the

6



State of Texas into the State of Cklahoma to avoid prosecution
Again, Housley alleges that this was the result of a conspiracy
between the sheriffs to keep himillegally confined.

Housl ey was again released on bond and was subsequently
arrested in Custer County, Oklahoma for driving with a suspended
I i cense. Housl ey was later convicted of the Wshita County,
Okl ahoma charges, and was confined under that sentence at the tine
he filed his various pleadings.

In his |ast set of objections to the magi strate judge's second
suppl enmental Report and Recommendation, Housley advised the
district court that the Washita County, Cklahoma conviction had
been reversed and dism ssed, and that only the conplaint out of
Li psconb County was pendi ng. He stated that he was again being
held in the Lipsconb County jail. In his appellate brief, however,
Housl ey stated that the Lipsconb County case had been "decided in
[ his] favor" on January 17, 1995, when the state court granted his
nmotion to suppress and dism ssed the charges. The docket sheet
indicates that Housley was then returned to an lahonma state
prison. It does not appear, and Housl ey does not assert, that his
present confinenment is related to the allegations in his § 1983
conpl ai nt.

Gven that the Wshita County, GCklahoma conviction was
reversed, and assuming, as Housley alleges, that the Lipsconb
County, Texas charges were di sm ssed, we find no Heck concerns t hat
would require the dism ssal of Housley's conplaint. Furt her,

Housl ey does not allege that his current confinenent is related to



the allegations in his conplaint. Therefore, we may address the
merits of Housley's conplaint.

Housl ey alleged, in his initial conplaint and in his responses
to the nmagi strate judge's orders to suppl enment his pleadings, that
the three defendant sheriffs conspired with each other and wth

other officials to keep Housley's property, to nmaliciously

prosecute him toillegally issue afugitive fromjustice conplaint
and to keep him illegally confined. Merely concl usiona
all egations of conspiracy, however, wll not support an action

under § 1983.% Housley fails to state any factual basis to support
his charges of conspiracy.® The district court provided Housl ey
W th several opportunities to offer a nore detail ed set of factual
clains.® As Housley failed to allege any facts to support his
all egations of conspiracy, the district court did not abuse its

di scretion by dismssing his conplaint as frivol ous.’

4 WIlson v. Budney, 976 F.2d 957, 958 (5th Cr. 1992).
5> See Hale v. Harney, 786 F.2d 688, 690 (5th Cir. 1986).
6 See Eason v. Thaler, 14 F.3d 8, 10 (5th Cir. 1994).

" In Elliott v. Perez, 751 F.2d 1472 (5th Cr. 1985), this
Court enunci ated a hei ghtened pl eading standard "[i]n cases
agai nst governnent officials involving the |ikely defense of
immunity," requiring "of trial judges that they demand that the
plaintiff's conplaints state with factual detail and
particularity the basis for the claimwhich necessarily includes
why the defendant-official cannot successfully maintain the
defense of immunity." |d. at 1473. In Leatherman v. Tarrant
County Narcotics Intelligence & Coordination Unit,  US |
113 S. . 1160, 1162-63, 122 L.Ed.2d 517 (1993), the Suprene
Court held that a hei ghtened pl eadi ng standard coul d not be
required of plaintiffs' § 1983 clains agai nst nmunicipalities,
expressly reserving the question whether a hei ghtened pl eadi ng
standard was still permssible in a suit against an individual
governnent official. In Schultea v. Wod, = F.3d __ (5th Cr.

8



Housl ey further contended that Lipsconb County sheriff's
deputies stopped him w thout probable cause and conducted an
illegal search and sei zure. Housl ey contends that Sheriff Babitzke
is responsible for this alleged constitutional violation.

In order to state a clai munder § 1983, a plaintiff nust show
that the defendant deprived him of a right secured by the
Constitution and | aws of the United States whil e acting under col or
of state law.® A defendant "nust be either personally involved in
the acts causing the deprivation of a person's constitutional
rights, or there nust be a causal connection between an act of the
[ defendant] and the constitutional violation sought to be
redressed."” Lozano v. Smth, 718 F.2d 756, 768 (5th G r. 1983).
"Personal involvenent is an essential elenent of a civil rights
cause of action."” Thonpson v. Steele, 709 F.2d 381, 382 (5th
Cr.), cert. denied, 464 U S. 897, 104 S.Ct. 248, 78 L.Ed.2d 236
(1983). Because Housl ey has not shown that Sheriff Babitzke was
personally involved in the alleged illegal stop, search and
seizure, the district court did not abuse its discretion by

di sm ssing the conplaint as frivol ous.

March 9, 1995, No. 93-2186) (en banc) 1995 U. S. App. Lexis 4673,
this Court revisited Elliott and held that a conplaint nust rest
on nore than conclusions alone, and that district courts my
order the plaintiff to file a reply tailored to an answer

pl eadi ng the defense of qualified immunity. 1d. at *20. The
Court stated that it did not change procedures devel oped under 8§
1915(d), and that district courts retained the power to dismss
cl ai ns based upon an indisputably neritless |legal theory w thout
awai ting any responsive pleading to conduct its inquiry. Id. at
*21-22.

8 Manax v. McNamara, 842 F.2d 808, 812 (5th Cir. 1988).
9



Further, although provided several opportunities by the
magi strate judge, Housl ey never expounded on the allegations in his
original conplaint that the defendants violated his due process
rights, inflicted doubl e jeopardy and cruel and unusual puni shnent,
denied him a speedy trial, falsely inprisoned him and held him
w thout bond and that the grand jury indictnment was illegal.
Therefore, the district court did not abuse its discretion by
dismssing these clains as frivolous. In any event, because
Housl ey did not argue these issues in his appellate brief, they are
deenmed abandoned on appeal . °®

L1l
For the reasons articulated above, the district court's 8§

1915(d) dism ssal is AFFI RVED.

® See Yohey v. Collins, 985 F.2d 222, 224-25 (5th GCir
1993) .
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