UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 95-10044
Summary Cal endar

THELMA GOODI NG,
Pl ai ntiff-Appellant,
VERSUS
DONNA E. SHALALA, SECRETARY, DEPARTMENT OF HEALTH & HUMAN

SERVI CES,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:93 CV 1675 @

August 31, 1995
Before H G3 NBOTHAM DUHE, and EM LIO M GARZA, Crcuit Judges.

PER CURI AM:

Thel ma Goodi ng appeals the denial of her application for
disability benefits. W affirm

Gooding correctly argues that the district court erred by
considering new evidence of her obesity which had not been

consi dered by the Conm ssioner. See Harrell v. Bowen, 862 F.2d

471, 475 (5th Cr. 1988). This error was harm ess, however,
because the evidence was not material to the issue of her

disability at the tine she applied for benefits or at the tine of

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



t he hearing. Johnson v. Heckler, 767 F.2d 180, 183 (5th Gr.

1994); see also Lathamv. Shalala, 36 F.3d 482, 483 & n.2 (5th Gr

1994). The new evidence relates to periods well after both events.
Thi s evidence may, however, formthe basis of a new claim

Appel l ant next argues that the Admnistrative Law Judge
m sstated her testinony regarding her daily activities and her
synptons. The record belies this argunent. W are satisfied that
he correctly recounted both her testinony and her synptons.
Appel l ant then conplains that the ALJ did not properly apply the
two-step process for evaluating synptons. Yet Appellant cites no
authority that the record nust denonstrate that the steps were each
applied discreetly and indeed the regulation itself does not so
state. See CF.R 8§ 404.1529. The judge did state that in making
his findings he had considered all evidence presented relating to
Goodi ng' s conpl ai nts.

AFFI RVED.



