IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10039

CHARLES RUSSELL,

Petitioner- Appel | ant,

VERSUS
WAYNE SCOTT, Director,
Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:93-CV-2051-T1)

Cct ober 26, 1995
Before KING SM TH, and STEWART, Circuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

Charl es Russell appeals the denial of his state prisoner's
petition for wit of habeas corpus filed pursuant to 28 U S. C
8§ 2254. Concluding that he is entitled to have his petition

adj udi cated on the nerits, we vacate and renmand.

Local Rule 47.5.1 provides: “The publication of opinions that have no
precedential value and merely decide particular cases on the basis of well-
settled Ipr| nci pl es of | aw i nposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that rule, the court has determined that this
opi ni on shoul d not be published.



l.

A jury convicted Russell of nmurder in 1991 and sentenced him
to twenty-five years' inprisonnent. Wiile awaiting his nurder
trial, Russell also was charged with aggravated assault. Foll ow ng
the murder conviction, Russell entered into a plea agreenent
wher eby prosecutors recommended that he receive only a ten-year
prison sentence for aggravated assault, to run concurrently with
the nurder sentence;! in exchange, Russell agreed to plead nolo
contendere to the aggravated assault charge and to waive his right
to appeal either the nmurder conviction or the aggravated assault
conviction. The court accepted the plea agreenent and i npl enent ed
its terns.

Russel | | ater becane di senchanted with his nurder conviction.
Recogni zing that his plea agreenent prevented him from directly
appealing the conviction, he filed tw applications for habeas
relief with the Court of Crimnal Appeals, which denied both by
witten order.

Russell then filed the instant federal habeas petition. He
alleged that during his nmurder trial (1) the court erroneously
adm tted evi dence about the then-pendi ng aggravat ed assault charge;
(2) he received ineffective assistance of counsel (including the
advice to waive appeal); (3) the court erroneously found that he

had used a deadly weapon, when that fact had not been proved

Under Texas law, a court may sentence a defendant to a maxi mum of twenty
years' inprisonment for aggravated assault and may inmpose either concurrent or
consecutive sentences. EX. PeENaL CoDE ANN. 88 12033(a), 22.02(b) (West 1994)
gam nmum penal tzfl of twenty years inprisonment for aggravated assault); TeEx CobE

M P. AW 8§ 42.08(a) (West 1994) (concurrent or consecutive sentences).
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(4) the court inproperly failed to apply the | aw of parties; and
(5 the court wused thirty-year-old convictions to enhance his
sentence, in violation of the Ei ghth Anendnent.

The magistrate judge concluded that Russell know ngly had
wai ved his right to habeas relief when he waived his right to
appeal and that the waiver did not result from ineffective
assi st ance. The district court adopted that reconmendation and
entered judgnent denyi ng habeas relief.

1.

We need not decide whether a defendant waives his right to
habeas relief by waiving his right to appeal, for any procedural
bar that existed for Russell disappeared when the Court of Crim nal
Appeals failed to rely on it when dism ssing his application for
habeas relief. W first observe that Russell did not directly
wai ve his right to habeas relief by signing the plea agreenent.
The agreenent prohibits only "appeals,”" and habeas relief is a
collateral action, not a direct appeal.?

There may be circunstances under which a defendant who
foregoes a direct appeal will create a procedural bar that wll
preclude him from seeki ng habeas relief. But even if such a bar
exi sted and were recogni zed by the state, the bar disappears if the
| ast state court to dismss a petitioner's clains does so on the
merits. Wen it is uncertain whether a state court relied on a

procedural bar or the nerits, "we 'look through' its order to the

. United States v. WIkes, 20 F.3d 651, 652 (5th Cir. 1994) (refusing
to consider collateral attack on judgment by defendant who waived right to both
appeal and post-conviction relief).
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| ast reasoned state court decision."® Wen no reasoned state court
deci sion exists, we assune that the |ast state court to dismss a
petitioner's clains did so on the nmerits.*

In this instance, we have no reasoned state court decision to
guide us. The only state court decisions are those of the Court of
Crim nal Appeals dismssing Russell's applications. Bot h orders
consist sinply of a signature on a formstating "Application denied
wWthout witten order." Cowart therefore requires that we assune
the state court dismssed the applications on the nerits. The
district court thus should have considered the nerits of Russell's
claim

Accordingly, the judgnent denying Russell's petition for
habeas relief is VACATED and REMANDED for adjudication on the
merits. We express no viewas to the nerits, if any, of Russell’s

claim

Cowart v. Hargett, 16 F.3d 642, 645 (5th Gr. 1994) (citing Yl st v.
Nunnenmaker, 501 U.S. 797, 804-05 (1991)).

Id. ("Absent any indication that the state court relied upon procedura
bar in denying [the petitioner's] claim we nust assune that the state court
rejected [his] claimat least partially on the nerits.").
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