IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60860

Summary Cal endar

M CHAEL S. FAWER,
A Professional Law Corporation
Pl ai ntiff-Appellee,

ver sus

DONALD S. EVANS,
Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Southern District of M ssissipp
(1: 89- CV-835- RR)

(Cctober 11, 1995)
Before H GG NBOTHAM DUHE, and EMLIO M GARZA Circuit Judges.
PER CURI AM *

Donal d Evans appeals the district court's judgnent awarding
recovery to Mchael S. Fawer, A Professional Law Corporation, on
the basis of quantumneruit. W affirm

Fawer was hired by Donald's father, WIson Evans, to defend
both Wl son and Donald in a crimnal action brought by the United

St ates Governnent upon a seventeen-count indictnent. Only four of

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



t he seventeen counts contai ned al |l egati ons agai nst Donal d: Three
counts were against both Donald and WIson, one was against only
Donal d, and thirteen were against only Wlson. Approximtely two
weeks after the crimnal trial comenced, Fawer obtai ned a j udgnment
of acquittal in favor of Donald. Subsequently, after W]Ison
decl ared bankruptcy and had his debt to Fawer discharged, Fawer
sued Donald to recover legal fees for representing Donald. The
district court concluded that Fawer was entitled to a quantum
nmeruit award of $28,921.44 for |egal services rendered to Donal d.

We review findings of fact for clear error and concl usi ons of
| aw de novo. First, we decide whether Fawer was entitled to any
award. In Mssissippi, quantum neruit recovery "may be prem sed
either on express or "inplied contract, and a prerequisite to
establ i shing grounds for quantumneruit recovery is [a] claimant's

reasonabl e expectation of conpensation.” Estate of Johnson v.

Adki ns, 513 So.2d 922, 926 (M ss. 1987). "A recovery for services
rendered on a quantum neruit basis is permtted because the |aw
will inply a contract to pay for services where the circunstances
are such as to warrant an inference of an understanding by the
person perform ng the work, that the person receiving the services,

intends to pay for it. Kal avros v. Deposit Guaranty Bank & Trust

Co., 158 So.2d 740, 744 (Mss. 1963). Although the district court
found that Fawer and Donald had not entered into a contract, it
al so found that Donal d's conduct denonstrated that Donal d knew t hat
Fawer was representing himand that he or soneone el se would owe a

fee to Fawer. Qur review of the record persuades us that these



findings were not clearly erroneous. Donald does not deny that he
was aware that he was receiving |legal services from Fawer, but
insists that his father had sole responsibility for paynent of
their | egal fees; Donald thus suggests that he was absol ved of any
obligation to pay for Fawer's services evenif his father failed to
pay. W disagree. Since Donald knewthat he was bei ng def ended by
Fawer and that Fawer expected to be paid for his services, the
district court could have concluded that Donald knew that his
father's nonpaynment, rather than resulting in free | egal services
for Donald, mght obligate Donald to be responsible for his share
of the legal fees. Hence, we agree with the district court that
Fawer can recover on a theory of quantum neruit.

Second, we deci de whether the anmount of the district court's
award was appropriate. "The neasure of recovery in quantum neruit
is the reasonable value of the materials or services rendered.”

Estate of Johnson, 513 So.2d at 926. As nost of Fawer's billings

refl ected work done on behal f of WIson and Donal d t oget her, Fawer
was unable to item ze separate anounts attributable solely to his
representation of Donald. Accordingly, the district court adopted
an alternate nethod for conputing Fawer's award. Accounting for
paynments made, the court determned that the total anount that
Wl son and Donald Evans still owed to Fawer was $152, 916. From
this total, the court subtracted $30,000, the estinmated fees that
accrued after Donald' s acquittal, |leaving $122,916 attributed to
Donal d and W1l son together. The court then divided this $122,916

by seventeen to obtain a per-count figure of $7,230.36, which was



multiplied by four -- representing the nunber of counts containing
al | egations against Donald -- to obtain an award of $28,921.44 in
favor of Fawer for |egal services rendered to Donal d.

We are satisfied that the district court's analysis produced
a fair award for Fawer. That there is difficulty in allocating
| egal fees anmong multiple clients ought not bar an attorney from
recei ving the reasonabl e val ue of services rendered to a nonpayi ng
client who benefited fromthe attorney's efforts. Utimately, the
district court nust nmake a judgnent call in calculating a quantum
meruit award in the face of such uncertainty, and we cannot say
that the district court's judgnent in this case warrants reversal.

The peril confronting a crimnal defense |lawer is that his
clients frequently may not be the nost reliable obligors. Cash in
advance is a solid nethod for dealing with this concern

AFFI RVED.



