IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60838
Summary Cal endar

MELVI N R. BUCKLEY,
Pl ai ntiff-Appellant,
vVer sus

THE NATCHEZ- ADAMS SCHOCL
DI STRICT, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the
Southern District of M ssissippi
(5:94- CVO30Br N)

(Sept enber 26, 1995)

Bef ore JOHNSON, H G3 NBOTHAM and SM TH, G rcuit Judges.
JOHNSON, Circuit Judge:?

Melvin R Buckley ("Buckley") appeals the district court's
granting of summary judgnent against himin his 42 U S . C. § 1983
civil rights actions. Because we agree with the actions of the
district court, we affirm

|. Facts and Procedural History

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to this Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Buckl ey filed a civil rights action agai nst the Natchez- Adans
School District, seven individual board nenbers on the school
district's Board of Trustees, and the current Superintendent of
Education for the school district (collectively referred to as the
"District") under 42 U S.C. § 1983. Buckley alleged that in 1988,
he entered into a three-year enploynent contract wth the
def endant s enpl oyi ng hi mas t he superi ntendent of the Natchez- Adans
School District. The contract was renewed by the Board of Trustees
in 1990. In October 1992, Buckley received a notice that his
contract woul d not be renewed for the 1993-94 school year. Buckl ey
requested a hearing to contest the grounds for the non-renewal, and
the hearing was scheduled for February of 1993.2 Prior to the
schedul ed hearing, the parties entered into a settl enent agreenent.
Under the agreenent, Buckley agreed to forego his right to a
hearing before the Board of Trustees in exchange for a two-year
contract of enploynment with the district. The conprom se contract
al | oned Buckl ey to serve in a position other than superintendent so
that he could attain the requisite nunber of years which would
entitle himto retirenent benefits. Buckley clains that the two-
year contract tendered to hi mby the Board of Trustees pursuant to
the settl enent agreenent was not in accord with the agreenent and,
was, therefore, unacceptable. Consequently, Buckley refused to
sign the tendered contract and then nmade sone proposed changes

whi ch he submtted to the Board of Trustees. Buckley subsequently

2M ssi ssi ppi state |l aw provides that all superintendent whose
contracts are not renewed may request a hearing of right before the
Board of Trustees of the school district.
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recei ved the sanme enpl oynent contract fromthe school district as
had originally been tendered to him Because the unagreeable terns
were still present and the changes had not been nmade, Buckl ey again
refused to sign. Thus, the parties never entered into the two-year
enpl oynent contract contenplated by the settlenent agreenent.

In March of 1994, Buckley filed this civil |awsuit under 42
US C § 1983, contending that the school district breached the
settlenent agreenent by failing to present the proposed enpl oynent
contract to the Board of Trustees. He argues that this breach
deprived himof his property interest in continued enploynment with
the school district. Buckl ey also alleges that the defendants
fraudulently induced himto enter into the settlenent agreenent
W t hout any intention of perform ng under the agreenent.

On June 3, 1994, the District filed a notion for summary
j udgnent, arguing that Buckl ey could not establish that he had been
deprived of any constitutionally-protected property interest. On
June 16, 1994, Buckley filed a "Mdtion to hold defendants' notion
for summary judgnent and to dism ss in abeyance; for extension of
time to respond; and for other relief.” A case nmanagenent
conference was held on July 6, 1994, after which the district court
entered an order directing the parties to conplete all discovery on
or before Decenber 5, 1994. On July 28, 1994, Buckley filed a
"Motion to hold in abeyance def endants' notion for sunmary judgnent
and to dismss; and to allow discovery pursuant to Rule 56(f) of
the Federal Rules of Civil Procedure.” On Septenber 19, 1994, the

district court deni ed Buckley's notions to hold in abeyance, noting



that the defendant's sunmary judgnent notion had been fil ed on June
3, 1994, and that Buckl ey had thus effectively received a two-nonth
extension of time to respond to the notion.® The court ordered
Buckl ey to respond to the defendants' notion for sunmary judgnment
by October 10, 1994.

Buckl ey filed a response to the defendants' notion for summary
judgnent on October 11, 1994, arguing that genuine issues of
material fact existed that precluded summary judgnent. On Novenber
9, 1994, the district court granted the defendants' notion for
summary judgnent, dismssing Buckley's federal clains wth
prejudi ce and dismssing his state clains without prejudice. The
district court determned that Buckley had waived his right to
procedural due process through his acceptance of the settl enent
agreenent and that he had not been fraudulently induced to waive
his procedural rights. Buckley filed a tinely notice of appea
fromthe court's judgnent.

1. Discussion

This Court reviews the grant of summary judgnent by the

]3In addition to appealing the granting of the summary
judgnent, Buckley also appeals the district court's denial of
nmotion for additional time for discovery and for response to the
defendant's notion for summary judgnent nade pursuant to FED. R
GQv. P. 56(f) . This Court reviews a district court's decision to
precl ude further discovery for an abuse of discretion. Leatherman
v. Tarrant County Narcotics Intelligence & Coordination Unit, 28
F.3d 1388, 1395-96 (5th Cr. 1994). A nonnoving party may not
sinply rely on a vague assertion that additional discovery is
necessary, but nust denonstrate that further discovery would be
nmore than a nere fishing expedition. Krim v. BancTexas G oup,
Inc., 989 F.2d 1435, 1443 (5th G r. 1993). Because Buckl ey has
failed to denonstrate how further discovery would enable himto
oppose summary judgnent, the district court did not abuse its
di scretion by denying his Rule 56(f) notion for additional tine.
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district court under a de novo standard. Weyant v. Acceptance
| nsurance Co., 917 F.2d 209, 212 (5th Cr. 1990). Sunmary judgnent
is appropriate when, considering all of the allegations in the
pl eadi ngs, depositions, adm ssions, answers to i nterrogatories, and
affidavits, and drawing all inferences in the |ight nost favorable
to the nonnoving party, there is no genuine issue as to nateri al
fact and the noving party is entitled to judgnent as a matter of
| aw. Newel | v. Oxford Managenent, Inc., 912 F.2d 793, 795 (5th
Cir. 1990). If the noving party neets the initial burden of
showi ng that there is no genuine issue, the burden shifts to the
nonnovi ng party to produce evidence or set forth specific facts
show ng the exi stence of a genuine issue for trial. Celotex Corp.
v. Catrett, 477 U.S. 317, 324 (1986).

The due process clause of the United States Constitution
requires "sone kind of hearing" before a protected property
i nterest has been denied. Rathjen v. Litchfield, 878 F.2d 836, 838
(5th Cr. 1989). However, a party may waive his or her nornmal
rights to procedural due process in the form of a settlenent
agreenent . See, i.e., id. at 838-41. Once such a party waives
t hose procedural due process rights wunder such a settlenment
agreenent, the parties' renedies then becone the procedures under
state | aw available for enforcing the settlenent agreenent. See
id.

For exanple, in Rathjen, a jury found that the Gty of Houston
had made prom ses to Dr. Rathjen with the i ntent of breaching those

prom ses in order to induce Dr. Rathjen to forego a fair hearing



over her denotion. 1d. at 847-38. By entering into the settlenent
agreenent, this Court said that Dr. Rathjen had agreed to forebear
pursuing a grievance hearing through the Gty. 1d. at 839. This
Court determned that "technically Dr. Rathjen's right to insist
upon a hearing before denption was thwarted when her voluntary
denotion was procured by fraud," but that this judgnent of fraud
was rendered purely in hindsight since, if the Cty had carried
through with its prom ses, the settl enent agreenent woul d have been
satisfactory to Rathjen. 1d. The Court refused to apply hindsi ght
in finding fraud in such a settlenent agreenent grounds for a
procedural due process violation because the Court did not want to
di scourage conprom se of public enployer-enployee disputes by
suggesting that whenever such a dispute was resolved informally in
order to forestall formal hearing procedures, the failure of this
process to satisfy the enployee would automatically threaten a
procedural due process violation. | d. Thus, in the case of a
breached settlenent agreenent under which normal procedural due
process nechani sns were foregone, the new consi deration becane t hat
acts that followed the parties' agreenent and the procedural
remedi es that were then available. Id.

Thus, the rel evant procedural anal ysis becones t he adequacy of
the state law procedures for responding to a breach of the
settl enent agreenent. Buckl ey could have pursued a grievance
against the District for its alleged breach of the settlenent
agreenent by using state procedures available to him However, he

did not choose to do so. State contract lawis nuch nore suited to



resolving disputes of this nature than is federal civil rights
| egi sl ati ons.

Because there were state procedures available to Buckley to
enforce the settlenent agreenent which he did not use, his
procedural due process rights have not been violated. Therefore,
the district court did not err by granting the District's notion
for summary judgnent.

I11. Conclusion

Buckl ey has not established any genuine i ssue as to a materi al
fact regarding the alleged violation of his procedural due process
rights by the District. Therefore, the district court was correct
in granting summary judgnent in the District's favor.

AFFI RVED.



