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Appeal fromthe United States District Court for the
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(5:91 CV 91 BRN)
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(June 15, 1995)

Bef ore GARWOOD, HI G3@ NBOTHAM and DAVIS, Circuit Judges.”’
PER CURI AM

In this enploynent discrimnation case, the district court
granted the notion for summary judgnent of def endants-appell ees and

di sm ssed the suit of plaintiff-appellant Riley Summers (Summers),

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



who cl ainmed that the Gty of Vicksburg, M ssissippi Fire Departnment
had refused to hire himin 1990 on account of his race, black. W
affirm

The summary judgnent evidence, which is wuncontroverted,
reflects that Sunmers was not hired because he failed to pass the
requi red background investigation. This is a legitimte,
nondi scrim natory reason, see Fower v. Blue Bell, Inc., 737 F.2d
1007, 1012 (11th Cir. 1984), and the summary judgnent record i s not
such as woul d sustain a finding that this reason was pretextural or
ot herw se that the reason Summers was not hired was his race.

This suit was filed in October 1991. Follow ng di scovery, on
Cctober 30, 1992, defendants filed their notion for summary
judgnent. This notion was supported, anong other things, by the
affidavit of the Chief of the Vicksburg Fire Departnent, who had
been enployed in that capacity since July 1986, and had been with
the Fire Departnent a total of 27 years. This affidavit reflected
that the applicable witten civil service rules, which were
publicly posted, required that an applicant for enploynent with the
Fire Departnent, anong ot her prerequisites, "nust be of good noral
character as evidenced by a background check"; that either the
Chi ef or the Deputy Chi ef does the background check; that the Chief
did the background check on Sumrers, which included contacting ten
or twel ve people, only one of whomgave a favorabl e recommendati on.
Several of those contacted characterized Summers as "trouble
| ooking for a place to happen,” "had a problem dealing wth
authority,” and "did not like to take orders." These people would
not recomend Sumrers for the Fire Departnent. The Chief reported
his findings to the Cvil Service Comm ssion and requested that the

2



Commi ssion renove Summers' nane from the civil service |ist of
those eligible to be hired. The Civil Service Conm ssion did
renove Summers' nanme fromthe list and notified hi mthat he had not
passed the background check. This rendered him ineligible for
enpl oynent . The Civil Service Comm ssion consisted of three
menbers, two black mal es and one white fenale.

O the thirteen individuals hired by the Fire Departnent at
this hiring, six were black nen and seven were white nen. O her
summary j udgnment evi dence shows that since Doris Sprouse (Sprouse)
has been Fire Chief, the Fire Departnent has hired ni neteen bl acks
and twenty-three whites. Further, by failing to answer defendants'
request for adm ssions, Sumers admtted that he "did not pass the
background check” and that he was so notified by the Comm ssion.

Sprouse's affidavit also reflects that he investigated the
allegation in Summers' conplaint in this case that Barry Col e had
been hired by the Fire Departnent although he had conmtted a
fel ony. Sprouse personally had done the background check on Barry
Col e, and the check had not revealed a felony conviction. After
his deposition was taken in this case, Sprouse investigated and
found out that Col e had i ndeed been convicted of a felony but that
his arrest and conviction had been previously expunged by a court
order, a copy of which was attached to Sprouse's affidavit.
Sprouse's affidavit also explained that Jimmy Ervin had been
enployed by the Fire Departnent in 1964 and rehired in 1972,
al t hough he had a previous fel ony conviction. Sprouse averred that
he di d not discrimnate agai nst Summers on account of his race, and
that Summers was not hired solely because of the information
Sprouse had obtai ned during his background check.
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On Novenber 19, 1992, Summers noved for additional tinme, until
Novenber 27, 1992, in which to reply to the notion for sunmary
j udgnent . The district court wultimately gave Sumrers until
Decenber 7, 1992, in which to reply. However, Summers never filed
atinely reply. The only reply or opposition Sumers ever filed
was a brief which was filed sonetine after Decenmber 7, 1992. This
brief is not included in the record.

By orders of the magi strate judge dated May 20, 1993, and June
28, 1993, discovery was reopened and extended initially to June 10,
1993, and then to July 1, 1993. On COctober 14, 1993, the district
court issued its nmenorandumopi nion granting the defendants' notion
for sunmary judgnent. A separate order granting the notion was
entered October 25, 1993. On Novenber 15, 1993, Summers filed a
nmotion to alter or anmend the judgnent. In denying Sumrers relief
on this notion, the district court in essence found, with anple
support in the record, that Sumers had failed to show any
reasonable basis for his belated attenpt to urge evidentiary
matters not of record. As the court also noted, no evidentiary
matter was submitted with Sunmers’' notion

On this record, it is clear that defendants articul ated, and
supported by proper sunmmary judgnent evidence, a legitimte,
nondi scrimnatory reason why Sunmers was not hired. There is no
summary judgnent evidence of record which would support a finding
that this reason was pretextural or that the real reason was
Summers' race. Accordingly, summary judgnent for the defendants
was proper. The judgnent of the district court is therefore

AFFI RVED.



