IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60822
Summary Cal endar

GLEN EUGENE ODEM
Pl ai ntiff-Appellant,
VERSUS
MAURI CE HOOKS,
SHERI FF OF JONES COUNTY, et al .,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
(2:92- CV- 25PS)

(June 8, 1995)

Before SMTH, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

A en Odem appeals the dismssal of his civil rights action.
Finding no error, we affirm

Odemsued Mauri ce Hooks, sheriff of Jones County, M ssissippi,
seven of his present or fornmer deputy sheriffs, and five nenbers of

t he Jones County Board of Supervisors. Odemseeks conpensatory and

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



punitive damages for the injuries he allegedly sustained while in
t he Jones County Jail. He alleges violations of 42 U.S.C. 8§ 1981,
1982, 1983, 1986, 1987, 1988; the First, Fifth, Sixth, E ghth and

Fourteenth Anmendnents; and M ssissippi tort |aw

| .

Odemwas transferred fromthe Central M ssissippi Correctional
Facility, where he was serving a twenty-year sentence for a drug
conviction, to the Jones County Jail to await trial on additional
drug-rel ated charges. (Qdemwas placed into Bull pen 1, a section of
the jail that housed fourteen i nmates, when the incident allegedly
occurred. One toilet and shower serviced Bullpen 1. The toilet
had been broken for sone tine.

At approximately 2:00 a.m on January 16, 1991, Odem pi cked up
a nop bucket full of water to pour into the toilet to make it
flush. He felt a shock and experienced pain in his |ower back
Anot her inmate helped him to his bunk. Cdem bel i eves that he
reported the injury to a guard. He was examned in the jail by Dr.
Sergi o Gonzal ez on January 18.

Gonzal ez diagnosed Odem's injury as a nuscle strain and
prescribed a nuscle rel axer. The nedi cation was di spensed from
January 19 until January 30, but Odem refused to take it. On
January 30, he was taken to the Laurel Bone and Joint dinic and
exam ned by Dr. C eve Johnson.

Odem s x-rays of the | unbosacral spine and cervical spine were

normal .  Johnson prescribed a nuscle rel axer, Soma conpound, which



was |ater dispensed to Odem He advised Qdem to obtain a
| unbosacral corset in the next week and to return in ten days.
When Odem returned to Johnson on February 13, Johnson told himto
wear a |unbosacral corset and to return in tw weeks if he failed
to inprove. Hi s diagnosis remain unchanged. Johnson noted that if
Odem did not inprove, he would send himto a neurosurgeon.

Odem was seen again by Gonzalez in March. According to the
jail log, Gdemdid not request further nedical treatnent. He was

transferred out of the jail on April 3.

.

Foll ow ng a bench trial before a nagistrate judge, the court
rendered judgnent in favor of the defendants. The court determ ned
that Odem was not a pretrial detainee because he was presently
i ncarcerated on a prior conviction. Applying an Ei ghth Amendnent
analysis, the court determ ned that Odem had not shown that the
def endants possessed the "requisite culpable state of mnd
necessary to prove a constitutional deprivation" or that they had
shown "deliberate indifference to his serious nedical needs or to
his welfare and/or safety." The court further stated that Odem
"wholly failed to present any evi dence" that the defendants knew of
the broken toilet, howlong it had been broken, or whether they had

shown deliberate indifference to the need to repair it.

Qdem contends that the court erred when it concl uded that he



was not a pretrial detainee. He argues that the defendants
admtted that he was a pretrial detainee in a response to his
request for adm ssions and that as a result, the defendants and t he
court were bound by this adm ssion.

A case in which a magi strate judge enters judgnent pursuant to
28 U.S.C. 8§ 636(c) is reviewed under the sanme standard of review

afforded rulings by a district judge. Rhodes v. Guiberson QG

Tools Div., 927 F.2d 876, 879 (5th Cr.), cert. denied, 502 U. S

868 (1991). Findings of facts are reviewed for clear error;

matters of law are reviewed de novo. See FeED. R Cv. P. 52

Valencia v. Waqgins, 981 F.2d 1440, 1449 (5th Cr.), cert. denied,

113 S. C. 2998 (1993). The clearly erroneous standard requires
affirmance if the district court's account of the evidence is
pl ausible in light of the record viewed in its entirety, notwth-
standing that the court of appeals m ght have wei ghed the evi dence
differently to reach a different conclusion had it been sitting as

the trier of fact. Anderson v. City of Bessener City, 470 U.S.

564, 573-74 (1985).

Odem submtted the following request for admssion to the
appel | ees: "During his incarceration in the Jones County Jail
from Decenber 21, 1990, through April 2, 1991, Plaintiff was a
pretrial detainee." The defendants responded: "Admtted, as the
Plaintiff was convicted and sentenced to t he M ssi ssi ppi Depart nment
of Corrections to serve a sentence of three (3) years on April 2,
1991." The defendants did not request that the court w thdraw or

anmend their adm ssion. Such an adm ssion is conclusively estab-



lished, and it "cannot be rebutted by contrary testinony or ignored

by the district court.” FeED. R Qv. P. 36(d); Anerican Auto. Ass'n

v. AAA Legal dinic, 930 F.2d 1117, 1120 (5th Gr. 1991).

Accordingly, the court likely erred by not finding, in accordance
wth the adm ssion, that Gdemwas a pretrial detainee.

Even if Odemis treated as a pretrial detainee, as he urges,
we nust affirmthe judgnent, as Odem s federal clains neverthel ess

fail.! See Sojourner T. v. Edwards, 974 F.2d 27, 30 (5th CGir.

1992) (holding that we may affirmjudgnment on any basis supported
by the record), cert. denied, 113 S. C. 1414 (1992); see also

Cupit v. Jones, 835 F.2d 82, 85 (5th Cr. 1987) (holding that where

magi strate judge applied incorrect standard, judgnent could be

affirmed on ot her grounds).

1
Cl ains asserted by a pretrial detainee are revi ewed under the
Fourteenth Anmendnent to determ ne whether the conditions of his

confinenent anounted to punishnent. See Bell v. Wlifish, 441 U. S.

520, 535, 538 (1979) (holding that pretrial detainee may not be

! adem chal | enges three "findings" by the district court as clearly
erroneous because the court determned that Odemwas a convicted prisoner and,
t hus, applied incorrect |egal standard. COdem disputes (1? that the back pain
did not constitute a serious nedical need; (2) that Cdemfailed to establish
t he [e3u|3|te cul pable state of mind or that the defendants exhibited deli ber-
ate indifference to his serious nedical needs or welfare; and (3) that Odem
failed to prove that the defendants knew of the broken toilet, howlong it had
been broken, and whether the defendants showed deliberate indifference to its
need of repair.

The first two challenged findings, regarding "serious nmedical need" and
“deli berate indifference," concern |egal principles that are relevant in an
Ei ght h Anendnent anal ysis. Because we naK affirm based upon a Fourteenth
Arendrent anal ysis, we need not address these challenges. The third chal -
| enge, regarding the defendants' conduct, is addressed below in the context of
Fourt eent h Anendnent due process guarant ees.
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puni shed prior to an adj udi cation of guilt); Rankin v. Kl evenhagen,

5 F.3d 103, 106 (5th Cr. 1993).

Odem contends that his injury arose out of and was cause by
subst andard plunbing conditions. The magi strate judge, however,
determ ned that the defendants' evidence and testinony were nore
credible than Gdemis. The magi strate judge, sitting as the trier
of fact, is entitled to nmake credibility determ nations. " An
appellate Court is in no position to weigh conflicting evidence and
inferences or to determne the credibility of wtnesses; that
function is within the province of the finder of fact.'" Martin v.

Thomas, 973 F.2d 449, 453 n.3 (5th Cr. 1992) (quoting Staunch v.

Gates Rubber Co., 879 F.2d 1282, 1285 (5th Cr. 1989), cert.

denied, 493 U. S. 1045 (1990)). We will declare testinony incredi-
ble as a matter of law only "when testinony is so unbelievable on

its face that it defies physical [|aws." United States V.

Cast eneda, 951 F.2d 44, 48 (5th Gr. 1992) (internal quotation and
citation omtted).

The record supports the finding that the defendants did not
intentionally fail to repair the toilet in order to punish Odem
Frederi ck Johnson, who was present in Bullpen 1 when the incident
occurred, testified that the toilet would stop up about three or
four times a nonth. He stated that it would be repaired as soon as
a plunber could get there, which was nornmally a day, or two or
three days, but no |onger than three days. O ficer Lafayette
Nel son, the jail adm nistrator who worked on January 14-16, 1991,

testified that he inspected the jail cells when he arrived each



morning, that each cell was cleaned every day, and that any
pl unbing problens were reported imediately to naintenance
personnel, who in turn would contact Walters Plunbing, who had
contracted with the sheriff to repair the plunbing.

Nel son stated that he noted no plunbing problenms recorded in
the jail log on January 15, but there was a note to him when he
arrived on the norning of January 16 requesting that he call a
pl unber because the toilet in Bullpen 1 was broken. According to
the log, the plunber arrived at 8:55 a.m on January 16 and
finished his repairs about 9:07 a.m

Nel son's testinony is not incredible as a matter of law. The
evi dence establishes that the defendants repaired the toilet in a
reasonabl e and tinely manner. Because Odem has not shown that the
condition of the toilet anmounted to punishnment, there is no due
process violation. To the extent that Odem has all eged that the
appellees were negligent, he has not stated a civil rights

violation. Jackson v. Cain, 864 F.2d 1235, 1246 (5th Gr. 1989)

(hol ding that negligence alone will not support an action under

§ 1983).

2.

Odem argues that the appellees deprived him of adequate,
necessary nedical care. He contends that both he and his famly
repeatedly requested that he be allowed to see Dr. Johnson or be
referred to a neurosurgeon foll ow ng his February 13 exam nati on by

Johnson.



A pretrial detainee's nedical care could be classified as
unreasonable if he advised jail officials of his need for nedica-
tion or treatnent and "they did not have hi mexam ned or otherw se

adequately respond to his requests.” Thomas v. Kippermann, 846

F.2d 1009, 1011 (5th Gr. 1988). The due process clause is not

inplicated by nere negligence, however. Daniels v. WIllians, 474

U. S 327, 328 (1986) (prisoner civil rights case); see al so Feadl ey

v. Waddill, 868 F.2d 1437, 1440 (5th Gr. 1989) (Fourteenth

Amendnent due process claim brought by estate of involuntarily
commtted retarded person). A detainee's nedical care is reason-
abl e when he received legitimate and conti nuous treatnent, even if

the treatnment is unsuccessful. Mayweather v. Foti, 958 F. 2d 91, 91

(5th Gir. 1992).

Odem s argunent on appeal focuses upon the treatnent he
received after his second exam nation by Johnson on February 13.
According to the jail log, Odem went to the jail's After Hours
Clinic on March 1, and he saw Gonzal ez on March 26.2 The | og does
not indicate that Odem requested any additional treatnent. Odem
was transferred out of Jones County Jail on April 3 and later
rel eased fromprison in February 1993.

After his release fromprison in February 1993, Odem di d not
seek nedical treatnment until April 1994, when he went to Dr.
Charl es Krieger, Jr., an orthopedi c surgeon. Krieger exam ned Gdem

on two occasions and di agnosed a herni ated di sc and a degenerative

2 The trial court found that Odem saw Gonzal ez on March 6. Based
upon the undisputed evidence in the record, this appears to be a typographi cal
error.
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di sc di sease. Krieger found no neurol ogi cal damages, prescribed no
medi cation, did not recommend hospitalization, and did not schedul e
a return appointnent. Krieger advised that Odem exercise to
strengt hen his back and | ose weight. Krieger's report supports the
trial court's determ nation that there was no nedi cal necessity for
treatnent, and it is consistent wwth the conplete absence in the
jail log of any request for additional treatnent.

Odem relies upon Hathaway v. Coughlin, 37 F.3d 63 (2d Cr.

1994), cert. denied, 115 S. C. 1108 (1995), to argue that his

herni ated disc was a serious nedical condition warranting nedical

treatnent. | n Hathaway, the prisoner suffered froma degenerative
hip condition that required corrective surgery. There was no

di spute that Hathaway experienced great pain over an extended
peri od. In contrast, there is little docunentation supporting
Odems pain, and his condition required neither surgery nor

medi cat i on.

B

Odemcontends that the district court erredinfailingto find
the defendants negligent under M ssissippi tort |aw He argues
that the defendants breached their duty to provide adequate
pl unbi ng and sanitation and to provide hi mw th adequate, necessary
medi cal care.

A district court may decline to exercise supplenental
jurisdiction over state law clains if it has dism ssed all clains

over which it has original jurisdiction. 28 U S.C. 8 1367(c)(3);



Rhyne v. Henderson County, 973 F.2d 386, 395 (5th Cr. 1992) (in

which court declined to adjudicate state clains after directing
verdi ct for defendant on federal clains). In the present case, the
district court did not address Odenis state law clains; it sinply
dismssed the suit inits entirety with prejudice.

Odem apparently submtted "Proposed Findings of Fact and
Conclusions of Law' prior to trial that raised his state |aw
clains. The nmagistrate judge acknow edged receiving the docunent
and stated that he had read it. Because Odenmis state |aw clains
apparently were before the court, the dismssal of his entire suit
indicates that the court at least inplicitly declined to exercise
suppl enental jurisdiction over the state |aw clains. But cf.

Albany Ins. Co. v. Anh Thi Kieu, 927 F.2d 882, 894 (5th Cr.)

(noting that this court has "not discovered any authority for the
proposition that the absence of a ruling on a party's claimis a

denial of the claimby inplication"), cert. denied, 502 U S. 901

(1991). W decline to remand, as Odemhas failed to show that the
district court abused its discretion in declining to exercise its
suppl enental jurisdiction. Accordingly, we affirmthe di sm ssal of
the state | aw cl ai ns.

The judgnment, however, dism ssed all of Odemis clains with
prejudice. His state |law cl ai nms shoul d have been di sm ssed w t hout

prejudi ce under these circunstances. See Ham |l v. Wight, 870

F.2d 1032, 1038 (5th Cr. 1989) (nodifying dismssal of state |aw
claim to be without prejudice, except as to filing in federa

court). The judgnent is hereby nodified accordingly.
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The judgnent is MODIFIED to be without prejudice as to the
state law clains. As so nodified, the judgnent is AFFI RVED.
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