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ROBERT W N EM,
Pl ai ntiff-Appellant,

ver sus

AKZO COATI NGS, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of M ssissipp

(3:93-CV-676-BN)
(June 7, 1995)

Bef ore KING H G3 NBOTHAM and DeMOSS, Circuit Judges.
PER CURI AM *

In this diversity action, Robert Nem sued his forner
enpl oyer, Akzo Coatings, Inc., for wongful term nation by breach
of an enploynent contract. The district court granted sunmary
judgnent in favor of the enployer, holding that Niem was enpl oyed

at will and that the facts of his enploynent and term nation did

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



not fall within the limted exception to M ssissippi's enpl oynent

at-wi Il doctrine announced in Bobbitt v. The O chard, Ltd., 603 So.

2d 356 (M ss. 1992). W affirm
Qur Court reviews the grant of summary judgnent de novo,

applying the sane standard as did the district court. Sol onon v.

Walgreen Co., 975 F.2d 1086, 1089 (5th Cr. 1992). Sunmmar y

judgnent is appropriate when there are no genuine issues of
material fact and the noving party is entitled to judgnent as a
matter of |aw. FED. R CQv. P. 56(c). W review the facts by
drawing all inferences in the light nost favorable to NNem, the
non- novant. Sol onon, 975 F.2d at 1089.
FACTS

From March 1986 until January 1988, Robert N em served as
production manager for Akzo's predecessor in interest, Reliance
Universal, Inc., at their Zion, Illinois plant. In January 1988,
Niem voluntarily resigned that position to take a job wth
anot her, unrel ated conpany. Ten nonths |ater Reliance Universal
rehired NNem, this tine to work as production nanager at the
conpany's Cdinton, Mssissippi plant. As part of the rehire
agreenent, Reliance Universal orally agreed to back-date Niem's
record to reflect a March 1986 start date and to extend to himthe
sane benefits that he enjoyed at the Zion plant. [In August 1989,
Akzo Coati ngs purchased Reliance Universal. Akzo retained Reliance
Uni versal's enployees but substituted its own enployee benefit
pl an.

On the norning of Septenber 29, 1992, WIIliam Pool e, plant



manager of the Akzo Cinton facility, called a production neeting.
In attendance were Poole and six nenbers of his staff, including
Ni em , four other nmanagers and a sales coordinator. N em clains
t hat Pool e i nexplicably lost control during the neeting and began
berating N em. Affidavits from all of the other enployees in
attendance state that Niem was argunentative and unwilling to
foll ow Poole's directives. After Poole threatened to get a new
production manager, Niem told Poole "do what you have to do" and
left the neeting w thout perm ssion. Shortly thereafter, N em
left the plant for lunch and went hone to rest. While at hone
Ni em took nedication for a sinus headache and i nadvertently sl ept
away the rest of the work day. Akzo interpreted Niem's sudden
departure and absence without | eave as a voluntary resignation of
his position and refused to reinstate him when NNem called the
pl ant that evening. N em clains he never resigned, and that under
Akzo's conmpany policy, he could not be termnated w thout first
being subjected to less extrenme disciplinary neasures. For
pur poses of this opinion we wll assune that the facts are as N em
clains and that he was di scharged.
APPLI CABLE LAW

M ssi ssi ppi adheres to the enpl oynent at-will doctrine. Under
t hat doctrine, an enploynent contract for an indefinite termmay be
termnated by either the enployee or the enployer for "a good

reason, a wong reason, or no reason" at all. Kelly v. M ssissipp

Valley Gas Co., 397 So. 2d 874, 874-75 (Mss. 1981). N em does




not dispute that he was an enployee at will, but clains that the
circunstances of his discharge fall within the exception to the at-
w Il doctrine recognized by the Mssissippi Supreme Court in

Bobbitt v. The Orchard, Ltd., 603 So.2d 356 (Mss. 1993). Bobbitt

hel d:

W hen an enployer publishes and dissemnates to its
np

[
e oyees a manual setting forth the proceedi ngs which

mﬁll be followed in event of an enployee's infraction of
rules, and there is nothing in the enploynent contract to

the contrary, then the enployer will be required to

follow its own manual in disciplining or discharging

enpl oyees for infractions or msconduct specifically

covered by the manual .
603 So. 2d at 357. Under Bobbitt, the enploynent manual does "not
give the enployees "tenure,' or create a right to enploynent for
any definite length of tine." 1d. at 361. But when "given to al
enpl oyees," an enploynent nmanual can inpose on the enployer an
obligation to "followits provisions in reprinmndi ng, suspendi ng,
or discharging an enployee for infractions specifically covered
therein." |d. at 361. N em clains that both Reliance Universa
and Akzo foll owed "progressive discipline" procedure, under which
an enpl oyee was first warned that perfornmance was i nadequate, then
warned that continued inadequate performance would result in
di scharge, and finally, absent inprovenent, discharged. Thus,
Niem maintains that the entitlenment to a progressive discipline
measure before discharge was an inplied term of his enploynent
contract, which was breached when he was discharged w thout the
benefit or a warning or any other |ess severe neasure.

As proof of the progressive discipline policy, NNem testified

by deposition that he recalled or believed that there "were

4



references to the advisability of progressive discipline” in an
enpl oynent manual given to himthe first tine he was enpl oyed by
Reliance Universal in Zion, Illinois. Despite full discovery,
there is no other evidence in the record that is probative on the

exi stence or content of the Zi on enploynent manual. See Perry v.

Sears, Roebuck & Co., 508 So. 2d 1086 (M ss. 1987) (enploynent

manual set down specific term nation procedures but also stated
that procedures did not alter the at-will nature of the
enpl oynent). Further, record evidence denonstrates that Niem was
specifically given notice of Akzo's own enpl oynent policies, which
super seded those provided by Reliance Universal, which would have
been expressed in the nmanual.

Niem also testified that he had always understood from
conversations with Reliance Universal and Akzo nmanagenent that
progressive discipline procedures were to be used with plant
enpl oyees. It is clear fromthe record that these conversations
wth Niem's supervisor and with the Human Resources Director
related to Nem's treatnent of his own plant enployees. I n
addition, the record reflects that Niem understood that there were
exceptions to the general practice of progressive discipline.

Ni emi contends there is noreasonto limt Bobbitt, as did the
district court, to situations in which witten enploynent nanual s
are dissemnated to all enpl oyees. In his view, or al
communi cations of conpany policy can also inpose a binding
obligation on the enployer and alter the at-will nature of an

enpl oynent rel ationship. Alternatively, Niem argues that the issue



is appropriate for certification to the M ssissippi Suprene Court.
Akzo argues that Bobbitt is expressly limted to the facts of that
case and that further abandonnment of the historic at-w |l doctrine
in Mssissippi is the province of the state |egislature.

Al t hough we think that the l[imted nature of Bobbitt is plain,
we need not venture any Erie-guess. Regardl ess of whether
M ssi ssippi would all ow an oral communi cation to take the pl ace of
a witten enploynent nmanual, Bobbitt plainly requires that a
specific and detailed procedure for progressive discipline be
articulated to all enployees. Ni em's vague description of the
policy, his acknow edgenent that there were exceptions to the
progressive discipline policy, the fact the policy was conmuni cat ed
to hi mas a manager of other enpl oyees rather than as a termof his
own contract, and the conplete | ack of any evidence that the policy
was di ssem nated generally to all plant enployees, all lead us to
agree with the district court that Niem did not produce sufficient
proof to raise a genui ne fact i ssue about whether the circunstances
of his departure from Akzo fall wthin the narrowy defined

paraneters of Bobbitt. The district court is AFFI RVED.
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