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PER CURI AM *

This direct crimnal appeal involves challenges to the
district court's denial of notions to suppress and a challenge to

the denial of a request for a psychologist. Finding no error, we

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



affirm
| . FACTS AND PROCEDURAL HI STORY

Appel l ants Beverly Jean Barnett, Perry Jackson, and Carl Ray
Hol | i ngsworth, along with eight co-defendants, were charged with
one count of conspiracy to distribute and to possess withintent to
distribute a mxture containing a detectable anount of crystal
met hanphet am ne ("crank").

Before trial, the court permtted Barnett and Hol |l i ngsworth to
renew their notions to suppress evidence seized during two
searches: (1) a search of their residence and (2) a warrantl ess
vehicle stop and consensual search. After hearing testinony and
argunent, the district court denied the notions. The court also
consi dered appellant Jackson's notion for the appointnent of a
psychol ogi st or psychiatrist. After hearing argunent, the district
court denied the notion.

A jury found the appellants guilty as to count | of the
i ndi ct nment. The court sentenced Barnett to 240 nonths
i nprisonnment, Jackson to 121 nont hs i npri sonnent, and Hol |l i ngsworth
to 121 nonths inprisonnent. The appellants tinely appeal ed.

1. SUPPRESSI ON OF EVI DENCE FROM RESI DENCE

Hol Il ingsworth and Barnett challenge the district court's

denial of their notion to suppress evidence seized as a result of

the execution of a search warrant at their residence.!? I n

. Al t hough Jackson also lists the suppression issues in his
summary of argunent in the brief, he does not address the issues.
This Court does not review issues that are not briefed on appeal.
Accordi ngly, the suppression issues are not properly raised as to
Jackson.



reviewi ng a denial of a notion to suppress, we reviewthe district
court's findings of fact for clear error. The determ nation
whet her the search or seizure was reasonable under the Fourth

Amendnent is reviewed de novo. United States v. Seals, 987 F.2d

1102, 1106 (5th Gir.), cert. denied, 114 S.C. 155 (1993). The

evi dence nust be reviewed nost favorably to the prevailing party.

United States v. Shabazz, 993 F. 2d 431, 434 (5th Cr. 1993).

Hol |l i ngsworth argues that the underlying facts and
ci rcunst ances contained in the affidavit used to secure the search
warrant fromthe state nagi strate were unreliable and i nsufficient
to establish probabl e cause. He contends that the affidavit failed
toindicate the informant's credibility, reliability, and basis of

know edge. Citing United States v. Barrington, 806 F.2d 529 (5th

Cir. 1986), Hollingsworth argues that the affidavit was so | acking
in indicia of probable cause as to render official belief inits
exi stence entirely unreasonabl e, and, thus, that the governnent may
not rely upon the good-faith exception to the exclusionary rule

developed in United States v. Leon, 468 U S. 897 (1984).

Barnett simlarly attacks the sufficiency of the affidavit.
She argues that this court should condemm the practice of using a
bare bones affidavit supplenented by oral testinony to obtain a
warrant by use of the exclusionary rule. Although concedi ng that
M ssissippi permts the use of oral testinony to supplenent the
affidavit, Barnett argues that the practice, whichis not permtted

in federal <court,?2 should be condemmed because the practice

2 See Fed. R Cim P. 41.



prevents any effective review of the probabl e-cause determ nati on.
The affidavit for the i ssuance of the search warrant cont ai ned
the foll ow ng:
Back in April an informant went with ne to Mioreville to show
me a house that a female was dealing drugs out of. This is
the residence that's listed in section one of this article.
The next day | took O ficer Schuh and showed himthe house.
Last night, May the 4th, Oficer Schuh observed heavy traffic
going and comng fromthis residence. Tonight, May the 5th,
| contacted the informant again; | got the sane infornmation as
bef ore.
At the suppression hearing, Oficer Schuh testified that the
affidavit sunmmari zed their information about drug dealing at the
residence. He testified that the Sheriff's office first |earned of
the suspected drug activity when they received conplaints from
citizens who were concerned about the anmount of activity at the
house. An established informant for the sheriff's office, who had
previously provided accurate information, told officers that
crystal nethanphetam ne was being sold at the residence. Soon
thereafter, O ficer Schuh established surveillance around the
residence during the early norning hours. He observed five to ten
vehicles arriving at the residence; in each instance, the occupants
woul d enter the residence and after a brief time exit, return to
their vehicles, and |eave. He al so observed Barnett |eave the
residence twice, travel in the direction of a nearby truck stop,
whi ch was al so suspected as a place for drug activity, return with
anot her person, enter the residence, and again after a brief tine
exit the residence and |l eave in the vehicle; shortly thereafter,

Barnett would return to the residence al one. O ficer Schuh al so

observed Torry Ellis enter the residence. Oficer Schuh knewEllis



as a result of a prior arrest for possession of crystal neth-
anphet am ne. Before requesting the warrant, officers arrested
Charles Eddy Davis and Ellis at the nearby truck stop for
possessi on of crystal nethanphetam ne. Davis did not identify his
supplier, but he stated that it was a wonan who lived in the sane
area as Barnett's residence.

Based on this information Oficer Schuh and Sheriff Presley
presented the affidavit, wth the application for the search
warrant, to a state magi strate. After being placed under oath, the
officers recounted the information provided by the informant, the
concerned-citizen conplaints, Oficer Schuh's surveill ance, and t he
i nformati on provided by Davis. Follow ng the coll oquy between the
officers and the magistrate, the judge then executed the warrant.

The district court nade the following fact findings: The
search was conducted purely by state authorities. The officer
relayed to the magistrate under oath information obtained by a
reliable informant that crank was being sold fromthe residence.
The officer did not rely only upon information fromthe infornmnt.
He conducted his own surveillance to corroborate the informant's
information, witnessing the vehicle traffic at the residence and
Barnett travelling to a nearby truck stop. The officers also had
statenments fromco-defendant, Davis, who corroborated the officer's
probable cause to believe that crank was being sold at the
residence. Guven the totality of the circunstances known to the
magi strate, that is, the witten affidavit and the sworn testi nony
of the officers, the district court determned that there was

probabl e cause for the state nmagistrate to conclude that ill egal
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drugs were in the residence.

Appel  ants Hol i ngsworth and Barnett focus their attack on the
af fidavit. However, when determ ning whether probable cause
existed for the issuance of a search warrant, the magi strate nust

consider the totality of the circunstances. 1llinois v. Gates, 462

U S 213, 238 (1983). The parties do not dispute that under
M ssissippi |law "an affidavit |acking sufficient underlying facts

and circunstances for probable cause, may be suppl enented by oral

testinony to establish probabl e cause.” Robersonv. State, 595 So.
2d 1310, 1317 (M ss. 1992). The requirenents of Fed. R Cim P.
41 do not apply to a warrant issued by a state nmgistrate based
upon a show ng of probabl e cause by state | aw enf orcenent officers.

United States v. Shaw, 920 F.2d 1225, 1229 (5th Cr.), cert.

deni ed, 500 U.S. 926 (1991).

In this instance, the information provided by Oficer Schuh,
the affidavit supplenented by his sworn testinony before the
magi strate, was sufficient to find probabl e cause on which to i ssue
the warrant. Accordingly, the district court did not err in
denying the notion to suppress the evidence from the residence.

I11. SUPPRESSI ON OF THE EVI DENCE FROM THE VEH CLE

Barnett challenges the district court's denial of her notion
to suppress evidence seized as a result of a search of her
vehicle.® She contends that the court did not adequately assess

whet her her consent was voluntary. 1d. To be valid, consent to

3 Counsel identifies this argunent as one presented pursuant to
Anders v. California, 386 U S. 738 (1967). Pursuant to Rule 28(i)
of the Federal Rules of Appellate Procedure, Hollingsworth adopts
t he argunent on appeal, but adds no additional argunent.

6



search nust be freely and voluntarily given. United States v.

Kelley, 981 F.2d 1464, 1470 (5th Cr.), cert. denied, 113 S. C

2427 (1993). "The voluntariness of consent is a question of fact
to be determned fromthe totality of all the circunstances."” |d.
(internal quotation and citation omtted). This Court has

considered six factors in evaluating the voluntariness of consent:

(1) the voluntariness of the defendant's custodi al
status; (2) the presence of coercive police procedures;
(3) the extent and | evel of the defendant's cooperation
with the police; (4) the defendant's awareness of his
right torefuse to consent; (5) the defendant's education
and intelligence; and (6) the defendant's belief that no
incrimnating evidence will be found.

ld. No single factor is dispositive. [d.; see also United States

v. Jenkins, 46 F.3d 447, 452 (5th Cr. 1995).

Dennis Lewis, Jr., a co-conspirator, began cooperating wth
authorities and, at their behest, arranged for the sale of
nmet hanphetam ne to Barnett and Hollingsworth. Law enf orcenent
officers observed Barnett and Hollingsworth arrive at the
appropriate tinme and place and in a vehicle matching the
description provided to the officers. Law enforcenent officers
approached the vehicle and sought Barnett's consent to search.
O ficer Aldridge, the first to approach the vehicle, testified that
he did not draw his weapon. Barnett consented to the search of the
vehicle, but refused a consent of her person.

The court below nmade the followng findings from Oficer
Al dridge's uncontroverted testinony: O ficer A dridge advised
Barnett of the focus of the investigation and asked her consent.
Barnett and Hol lingsworth were free to | eave. The court determ ned

that Barnett know ngly and voluntarily consented to the search of



her truck, but not her person.

Barnett does not challenge the initial stop of the vehicle.
She contends that she was "not voluntarily in custody" and she was
"subj ect to coercive procedures by being ordered about the prem ses
by officers.™

The uncontroverted testinony denonstrates that the officers
di d not use coercive police procedures and that Barnett understood
that she could wi thhold her consent. The record does not suggest
that her education or intelligence limted her ability to give her
consent voluntarily and freely. Accordingly, the district court
did not err in denying the notion to suppress the evidence seized
fromthe vehicle.

V. DENI AL OF REQUEST FOR EXPERT W TNESS

Jackson argues that he did not possess the ability to assist
in his defense and that the trial court erred in failing to grant
an ex parte hearing on his notion for authorization to use expert
assi stance in the formof a psychologist and erred in refusing to
authorize the use of a psychologist as provided by 18 U S. C
§ 3006A(e).

Shortly before trial, counsel allegedly |earned of Jackson's
addi cti on to anphet am nes, and he concl uded t hat Jackson was unabl e
to cooperate or assist in his defense as a result. Counsel filed
a notion for continuance of the trial based on Jackson's addiction
and inability to assist in his defense. Counsel also filed a
nmotion for the appoi nt nent of a psychol ogi st pursuant to 18 U S. C
8 3006A(e) and requested a hearing.

In addition to these notions, counsel filed a nmotion to



W t hdraw and substitute counsel, WIlliam R Fortier, who had been
contacted by Jackson's famly and friends. Wen the district court
refused to continue the trial, Fortier declined to represent
Jackson.

On the day of trial, the district court heard argunents
regardi ng Jackson's notion for the appointnent of a psychol ogi st.
Counsel argued that, as a result of his addiction and his present
medi cation, Jackson was unable to assist in his defense. When
pressed by the judge, counsel stated that Jackson had failed in the
| ast coupl e of weeks before trial to show up for appointnents. In
the | ast week, counsel had not been able to communicate with him
During this tinme, counsel |earned that Jackson and his famly were

attenpting to retain counsel to represent Jackson at trial

The governnent objected to the notion and argued that Jackson
sinply wanted to delay the trial. The governnment noted that
Jackson's alleged inability to assist in his defense coincided with
his attenpts to continue the trial on other grounds. The
governnent al so proffered evidence that Jackson had feigned ill ness
days before the start of the trial in an attenpt, the governnent
argued, to delay the trial.

After hearing argunent, the court found a | ack of reasonable
cause to believe that Jackson was presently suffering froma nental
di sease or defect which rendered himnentally inconpetent to the
extent that he is unable to understand the nature and consequences
of the proceedings against him or to assist properly in his

def ense. The court found it nore likely that Jackson sought



another attorney at a | ate date and chose not to cooperate with his
court-appointed attorney. The court denied the request to hire a
psychol ogi st for the purpose of determ ning Jackson's ability to
assist in his defense.

Jackson argues that the court failed to hold an ex parte

hearing as required by this Grcuit, citing United States V.

Theriault, 440 F.2d 713 (5th Cr. 1971); United States v. Ham et,

456 F.2d 1284 (5th Cr. 1972); United States v. Fessel, 531 F. 2d

1275 (5th Gr. 1976); United States v. Pofahl, 990 F.2d 1456 (5th
Cr.), cert. denied, 114 S.Ct. 266 (1993), and cert. denied, 114

S.C. 560 (1993). Jackson, however, did not object to the presence
of governnment attorneys at the hearing. Wen a party fails to
object to an alleged error before the district court, this Court
W ll not disturb the court's ruling absent plain error. United

States v. Pofahl, 990 F.2d at 1471. Under Fed. R Cim P. 52(b),

we may correct forfeited errors only when the appellant shows the
followng factors: (1) there is an error, (2) that is clear or
obvious, and (3) that affects his substantial rights. United

States v. Calverley, 37 F.3d 160, 162-64 (5th Cr. 1994) (en banc)

(citing United States v. O ano, 113 S. C. 1770, 1776-79 (1993),
cert. denied, 115 S. C. 1266 (1995)).

Jackson has not shown plain error. Jackson failed to show
that he was unable to assist in his defense. Hs refusal to
consider a plea agreenent and his unwillingness to cooperate with
his court-appointed counsel, although perhaps unwi se, is not

evidence of an inability to assist in his defense. Pof ahl, 990

F.2d at 1472.
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Accordingly, the district court's judgnent is AFFI RVED.
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