IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60807

W LLI AM F. HANKI NS,
Pl ai ntiff-Appellee,
ver sus
DATAPLEX CORPORATI ON,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Southern District of M ssissippi
(3:93-CV-16-BN)

Decenber 22, 1995
Bef ore REYNALDO G GARZA, JOLLY, and DUHE, Gircuit Judges.
PER CURI AM *

Dat apl ex Corporation appeals an adverse judgnent on a jury
verdict in favor of WIIliam Hankins, who sued Dataplex for age
discrimnation. The jury returned a verdict finding discrimnation
and a willful violation of the Age D scrimnation in Enploynent
Act, and the trial court denied Dataplex's notions for judgnent as

a matter of law and remttitur of damages. W affirmthe finding

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



of age discrimnation, but REVERSE the finding of wllful ness, and
reduce the damages awar ded by $205, 480. 50.
I
A
Dat apl ex first challenges the sufficiency of the evidence to
support a finding of age discrimnation. W review the district
court's denial of a notion for a judgnent as a matter of lawin an
age discrimnation suit "with the duty of determ ni ng whether, upon
the record, a reasonable trier of fact could conclude that age was
a determnative factor in the action conplained of." Atkin v.

Lincoln Property Co., 991 F.2d 268, 270 (5th G r. 1993) (quoting

Hansard v. Pepsi-Cola Metro. Bottling Co., Inc., 865 F.2d 1461

1465 (5th Gir.), cert. denied, 493 U.S. 842, 110 S. Ct. 129 (1989)).

Because the case was fully tried on the nerits, we "need not
address the sufficiency of [the plaintiff's] prima facie case, and
may i nstead proceed directly to the ultimate question whether [the
plaintiff] has produced sufficient evidence for a jury to find that
di scrimnation has occurred.” Atkin, 991 F.2d at 271. W focus on

the record as a whole to determ ne the sufficiency of the evidence.

Purcell v. Sequin State Bank, 999 F.2d 950, 957 (5th G r. 1993).
Viewed in the light nost favorable to the jury verdict, we
find sufficient evidence to support Hankins's ADEA claim Hankins
provided statistical evidence--albeit weak and controverted--in
support of his attenpt to show a pattern of discharging enpl oyees

within the protected age group. He also testified that Dataplex's



president had told him that Dataplex needed a "younger and nore
aggressive sales force." Finally, he submtted proof that he was
replaced by a younger enployee at a higher salary when, Hankins
al l eges, the supposed justification for his termnation was as a
cost - savi ng neasure.

W will only set aside a jury finding of age discrimnation
where "'the facts and inferences point so strongly and
overwhelmngly in favor of one party that the court believes that
reasonable nmen could not arrive at a contrary verdict.'" Atkin
991 F.2d at 270. Although it is clear that neither Hankins's
statistical evidence nor the evidence of discrimnatory statenents,
standi ng al one, was sufficient to support his age discrimnation
claim we conclude that such evidence, taken together and in the
context of the whole record, allowed a jury to determ ne that
unlawful discrimnation was a notivating factor in Hankins's
di schar ge. We therefore nust affirm the jury's finding of age
discrimnation, as well as the award of conpensatory damages.'?

B
M ndful that a sinple finding of an ADEA viol ation does not

necessarily warrant a finding of wllfulness so as to nerit

Dat apl ex also asks this court to set aside the damages
awar ded as back pay as plainly excessive, because they included a
$50, 000 bonus paynent to Hankins "that was speculative and
unsupported by the evidence, and because they were incorrectly
calculated on a pre-tax basis." After reviewng the record, we
find support for the award in the record and, finding no nerit in
Dat apl ex' s argunent on this issue, we wll not disturb the danages
awar ded as backpay.



| i qui dat ed damages,? we find insufficient evidence to support the
jury's finding of a willful violation of the ADEA in this case.
The record denonstrates that Hankins did not prove that Datapl ex
had a policy of discrimnation against its older enployees. Even
though a jury nmay inpose liquidated danmages for a wllful ADEA

vi ol ati on "where age has entered i nto the enpl oynent deci sion on an

ad hoc, informal basis rather than through a formal policy," Hazen
Paper Co. v. Bigqgins, u. S. , 113 S.Ct. 1701, 1709 (1993),
the enployee nust still prove "that the enployer either knew or

showed reckl ess disregard for the matter of whether its conduct was

prohibited by the statute.” 1d. at 1708 (quoting MlLaughlin v.

Ri chl and Shoe Co., 486 U.S. 128, 133, 108 S.Ct. 1677, 1681 (1988)).

Qur review of the record does not uncover proof of know edge
or reckless disregard by Dataplex for whether its conduct was
prohi bited by the ADEA W instead find that the statistical
evidence alone in this case would not have supported a finding of
di scrim nation; that Dataplex enpl oyed people in positions simlar
to Hankins's in their sixties, seventies and even eighties; that a
majority of the conpany's work staff is over fifty-five; and that
the incrimnating remarks nade to the plaintiff in this case were
made by an individual in the conpany who did not actually fire him

Wiile we can conclude--even if wth sone difficulty--that a

°See Hazen Paper Co. v. Biqgins, us. _, , 113 s C.
1701, 1708 (1993) (observing that Congress intended to create a
"two-tiered liability schene,” under which sone, but not all, ADEA

violations would give rise to |iquidated damages).



reasonabl e juror coul d deci de that age entered i nto t he deci si on of
one of Datapl ex's managers "as an undi scl osed factor notivating the
enpl oyer on an ad hoc basis,"” we find that Hanki ns adduced no pr oof
anounting to reckless disregard for the ADEA by Dataplex.
Consequently, Hankins failed to prove a willful violation of the
ADEA, and we therefore reduce the damages by $205, 480.50, the
anount of the award representing |iquidated damages.
I
For the reasons stated above, we AFFIRM the award of damages
based on a finding of age discrimnation, and REVERSE t he award of
i qui dat ed damages based on a finding of a wllful violation of the
ADEA.
AFFI RVED in part and REVERSED in part.



