IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60802

EDUARDO HERNANDEZ,
Pl ai ntiff-Appellee,
vVer sus

BROWNSVI LLE | NDEPENDENT SCHOOL DI STRI CT,
ET AL.,

Def endant s,

REYNALDO GARCI A, PAUL HEMPHI LL
JOHN WEBER and GAY JOKL,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court for the
Sout hern District of Texas
( CA- B-92-55)

Novenber 20, 1995
Bef ore REAVLEY, JOLLY, and WENER, G rcuit Judges.
E. GRADY JOLLY, Circuit Judge:”
Eduardo Hernandez filed this suit against his forner enpl oyer,
Brownsvil | e | ndependent School District (the "District"), and four

menbers of the District's board of trustees, Reynal do Garcia, John

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Weber, Paul Henmphill and Gay Jokl Geenspan, individually
(together, the "Four Trustees"). Hernandez asserts that the Four
Trustees declined to renew his contract in retaliation for his
political associations and in violation of his right of privacy.
The Four Trustees noved for summary judgnent on the basis of
qualified inmunity. The district court denied the notion in an
order entered Novenber 2, 1994. The Four Trustees now appeal. W
di sm ss the appeal of defendant Henphill, who has no right to an
interlocutory appeal as a forner trustee. W reverse the district
court's denial of qualified imunity on Hernandez's right of
privacy claim as to defendants Geenspan, Wber and Garcia
(together, the "Three Trustees") and we remand for dism ssal of
that claim W dismss the renmainder of the appeal for |ack of
appel l ate jurisdiction.
I

Her nandez's career with the school district has been bunpy.
He was enployed by the District from 1977 until June 30, 1990.
Through the school year 1987-88, he actually served as deputy
superintendent in charge of adm nistration. Hs fall from the
pi nnacl e was swi ft, however. During that school year, the District
suspended Her nandez. He filed a lawsuit against the District
ari sing out that enpl oynent dispute; the parties, however, resol ved
their differences and settled prior totrial. Under the settl enent
agreenent, Hernandez accepted reassignnment to the position of

registrar, at the sane salary and benefits through the remai nder of



his contract (ending June 30, 1990). The settlenent al so provided
that, when Hernandez's contract canme up for renewal, only his
performance as registrar would be considered. In the witten
eval uations he received as Registrar, Hernandez ranked as either
"exceeds expectations” or "clearly outstanding”--the two highest
ratings--in every category. Furthernore, he had never received a
witten reprinmand.

Yet, this record did not insulate him from further attack
Sonetinme before Hernandez's contract expired, Henphill threatened
Her nandez, stating that "his [Henphill's] group had 'gotten
[ Her nandez' s] brother and they would get [Hernandez] next."
Hernandez's brother is a political figure--the ex-mayor of
Brownsville, Texas. At least, in part, the "group” referred to by
Henmphil | 1s conposed of the Three Trustees. Further, Raul Beistro,
former superintendent of the D strict, personally inforned
Hernandez that: (1) Garcia had said that Hernandez was "unwant ed"
and soon "woul d be out"; (2) Wber had asked Beistro to "wite-up"
Her nandez, or create unfavorable docunentation for Hernandez's
file, so that there would be a basis to fire Hernandez.

In March 1990, Hernandez |earned that his contract had not
been renewed and that his enploynent with the District would
termnate on June 30, 1990. In April 1990, Hernandez requested and
received a review hearing before the board of trustees. I n May
1990, Hernandez appeared before the current board, which included

the Three Trustees, and presented his case. Henphill, the fourth



board nmenber naned in the suit, was no | onger serving on the board
at the tinme of the review hearing. After deliberating in a closed
executive session, the board returned and announced that they had
deci ded not to renew Hernandez's contract.

I n response, Hernandez filed suit against the District and the
Four Trustees, individually, asserting under § 1983 that his
contract was not renewed in retaliation for his political
associations and in violation of his right to privacy. I n
addi tion, Hernandez all eged conspiracy under 42 U S.C. § 1985 and
the common law torts of fraud and intentional infliction of
enotional distress. The Four Trustees responded by filing a notion
for sunmary judgnent on the basis of qualified inmmunity, contending
t hat Hernandez di d not satisfy the hei ghtened pl eadi ng requi renent,
that he had not stated a claimfor a constitutional tort and, in
any event, that the constitutional torts that he asserted were not

clearly established at the tine.



The district court issued an austere order denying summary
judgrment to the Four Trustees.! The Four Trustees tinely appeal ed.
|1

As an initial matter, we nust determne the basis of our

jurisdiction over the defendants' appeal. Mosl ey v. Cozby, 813

F.2d 659, 660 (5th Cr. 1987). I ndi vi dual defendants who are
public officials may interlocutorily appeal the denial of qualified

imunity. Mtchell v. Forsyth, 472 U S. 511, 530 (1985). W |ack

appellate jurisdiction, however, to review a denial of sumary
j udgnent when disputed issues of material fact were the basis of

the denial. Johnson v. Jones, 115 S. . 2151, 2156 (1995); see

al so Boulos v. WIlson, 834 F. 2d 504, 509 (5th Cr. 1987). |Instead,

an appellate court may review only whether the district court
"mstakenly identified clearly established law. . . given [ ] the
facts that the district court assuned when it denied summary
judgnent for that (purely legal) reason.” |[d. at 2159. Thus, in
a section 1983 case, whether summary judgnent is denied for a
"purely legal" reason or because of disputed facts is an issue of

jurisdictional inportance. |[d.

11n toto, the district court's order reads as foll ows:

The Court has considered the Motion for Partial Sunmmary
Judgnent of individual defendants REYNALDO GARCI A, PAUL
HEMPHI LL, JOHN WEBER and GAY JOKL GREENSPAN ("t he
i ndi vi dual Defendants"). The Court finds that Defendants
have not net their burden to show they are entitled to

qualified immunity in this action. Accordi ngly, the
Defendants’ Mdtion for Partial Summary Judgnent s
DENI ED



We previously have instructed "district courts [to] state for
the record, and for the benefit of the circuit court on appeal

their reason for denying immunity." Schaper v. Gty of Huntsville,

813 F.2d 709, 713 (5th Cr. 1987)(citing Fed. R GCv. P. 41(b) &
52(a)). Wiere a "district judge sinply den[ies] summary judgnent

nmotions wthout indicating [his] reasons for doing so, . . . a
court of appeals may undertake . . . a review of the record to
determne what facts the district court, in the light nost
favorable to the nonnoving party, likely assuned.” Johnson, 115

S.C. at 2159.

Al t hough the district court's spartan opi nion here does not
identify either the facts or reasoni ng upon which it relied, we my
reviewthe record to determ ne what facts the court |ikely assuned.
| f after analyzing the "purely legal" issues we determ ne that a
di sputed fact precludes sunmary judgnent, we nmust dism ss the claim
or appeal for lack of jurisdiction.

11
A

We apply a de novo reviewto the denial of a public official's

qualified imunity. Johnston v. Gty of Houston, 14 F.3d 1056

1059 (5th Gr. 1994). Qalified immunity is a defense for public

officials and only for public officials. See Anderson .

Creighton, 483 U. S. 635, 639 (1987). As noted earlier, defendant
Henmphill was no longer a Trustee at the tine of the non-renewal

decision. Al though Hemphill's lack of participation in the non-



renewal decision may be i nportant for the question of causation and
section 1983 liability, it is fatal to his claim for qualified
immunity. Since Henphill cannot claimqualified i munity, he has
no basis on which to seek interlocutory review of the district
court's denial of his summry judgnent notion. Accordi ngly, we
di sm ss Henphill's appeal.

In contrast to Henphill, qualified imunity nmay be avail abl e
to the Three Trustees. Qualified immunity protects public
officials fromliability if their conduct does not violate clearly
established lawin effect at the tine of the alleged constitutional

tort. Harlowv. Fitzgerald, 457 U S. 800, 818 (1982). The first

stepinthe qualified imunity analysis is to determ ne whether the
plaintiff has alleged a violation of a constitutional right.

Siegert v. Glley, 500 US. 226, 232 (1991). The second step in

this analysis is determining whether the constitutional right
allegedly violated was clearly established at the tine the events
occurred. |d.
B

Her nandez has alleged two constitutional torts. First, he
contends that the non-renewal of his contract constitutes a
violation of his right to privacy. Second, he asserts that the
non-renewal decision was an unconstitutional retaliation for
exercising his right of association. The Three Trustees are

entitled to qualified immunity on a given claim as discussed



above, only if Hernandez fails to neet both prongs of the two-step
anal ysi s outlined above.

We find that Hernandez has failed to state a constitutional
claimalleging a violation of his privacy. The Suprene Court has
recognized two different types of constitutionally protected
privacy interests: (1) the "confidentiality" branch, involving a
person's interest in avoiding disclosure of personal matters; and
(2) the "autonony" branch, involving a person's independence in
maki ng certain kinds of decisions (e.g., marriage, procreation

contraception). Anerican G vil Liberties Union of M ssissippi

Inc. v. King, 911 F.2d 1066, 1069 (5th Gr. 1990).

Hernandez fails to identify which one of these two privacy
interests were viol ated by the non-renewal decision. W safely may
concl ude, we believe, that the "autonony” branch is not inplicated.
Wth respect to the "confidentiality" branch, Hernandez al | eges no
facts that would support a claimthat the Three Trustees either
obt ai ned or disclosed confidential information. To the contrary,
he contends that the non-renewal decision was nmade in a closed
executive session.

Her nandez' s privacy claimfails toidentify aconstitutionally
protected right in general, nmuch |less explain how that right has
been violated in his particular case. As a matter of |aw, he has
failed to state a constitutional tort for invasion of privacy.

Accordingly, we reverse the district court and hold that qualified



immunity shelters the Three Trustees from Hernandez's right of
privacy claim
C
We do find, however, that Hernandez sufficiently has alleged
a violation of a clearly established constitutional right to
freedomof association. "Freedomto associate with others for the
common advancenent of political beliefs and ideals is

protected by the First and Fourteenth Anmendnents." Ki nsey V.

Sal ado I ndependent School District, 950 F.2d 988, 993 (5th
Cr.)(quotations omtted), cert. denied, 504 U. S. 941 (1992). Wen

evaluating a failure-to-renew a-contract claimbased on political
activity, we bal ance the First Amendnent val ues inplicated by those
activities against the possible disruptive effect on governnent al
services within the specific context of each case. 1d. |In order
to prevail, the enployer nust establish that its interest in
pronoting the efficiency of the services provided by its enpl oyees
outwei ghs the enployee's interest in engaging in the protected

activity. United States Dep't of Justice v. Federal Labor

Rel ati ons Auth., 955 F.2d 998, 1005 (5th Gr. 1992).

In the present case, the Three Trustees have failed to all ege
that Hernandez's political activities had any disruptive effect on
the services provided by the District. Because the Three Trustees
have not all eged that Hernandez's activities affected the services
provided by the District, there is no countervailing state interest

to weigh against Hernandez's First Anmendnent rights. Assum ng



Her nandez's all egations to be true, a reasonable factfinder could
find that political aninmus notivated the Three Trustees's non-
renewal deci sion. Thus, Hernandez sufficiently has alleged the
violation of a constitutional right.

Moreover, it was well established at the tinme of the non-
renewal decision, that public officials could not declineto rehire
an enpl oyee because t hat enpl oyee has exerci sed hi s

constitutionally protected First Arendnent freedons. M. Healthy

Cty Sch. Dist. v. Doyle, 429 U. S. 274, 283-84 (1977). As far back

as 1984, the established lawin this circuit has been that a public
official cannot retaliate against an enployee for political

association and affiliation. Pr of essi onal Associ ati on of Coll ege

Educators, TSTA/ NEA v. El Paso County Community College District,

730 F.2d 258, 262 (5th Cir.), cert. denied, 469 U S. 881 (1984).

Therefore, it should have been readily apparent to a reasonable
Trustee in 1990 that retaliation agai nst an enpl oyee for exerci sing
his First Amendnent rights was prohibited.

Neverthel ess, we find it necessary to dism ss this appeal for
| ack of appellate jurisdiction. The Three Trustees present their
testinony that the non-renewal decision was not in retaliation for
Her nandez' s association with his brother. On the other hand,
Her nandez presents evidence that his political association is just
t he reason his contract was not renewed. Because this claimraises
a genui ne i ssue of fact--notivation--we are required under Johnson

to dismss the Three Trustees's appeal on the freedom of

-10-



association claim for |ack of appellate jurisdiction. Johnson,
115 S. . at 2156.
|V
Accordingly, we DI SM SS outri ght Henphill's appeal, we REVERSE
the district court's denial of qualified immunity as to the Three
Trustees on Hernandez's right of privacy claimand we REMAND for
di sm ssal of that claim and we DI SM SS t he renai nder of the appeal
for lack of appellate jurisdiction.

DI SM SSED in part, REVERSED in part,
and REMANDED.
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