UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-60004
Summary Cal endar

JOSE RENE MARTI NEZ, JR.,
Pl ai ntiff-Appellant,
VERSUS
PHARR- SAN JUAN- ALAMO | NDEPENDENT SCHOOL DI STRI CT, ET AL.,
Def endant s- Appel | ees.
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Summary Cal endar
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PHARR- SAN JUAN- ALAMO | NDEPENDENT SCHOOL DI STRI CT, ET AL.,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas
CA M 90 223

June 16, 1995

Bef ore DUHE, W ENER, and STEWART, Circuit Judges.
PER CURI AM !

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion



In these consolidated matters Jose Rene Martinez Jr. appeals
the district court's grant of sunmmary judgnent in favor of all
defendants in his 42 U S. C § 1983 suit. Def endants appeal the
district court's denial of their request for attorney's fees. W
affirm both deci sions.

These clains arise froma tragi c accident on the grounds of a
hi gh school in the Pharr-San Juan- Al ano | ndependent School District
and the ensuing investigation by the school authorities and | ocal
pol i ce.

A speci al education student was chasi ng Appel | ant Marti nez and
two of his friends on the school ground during lunch tinme. The
speci al education student fell striking his head causing injuries
from which he later died at the hospital to which he had been
pronmptly renoved by anbul ance. Assi stant Principal Daniel was
responsi ble for school security. Principal Farias put Daniel in
charge of investigating the incident while Farias attended to
matters pertaining to the dead student. Daniel called police. He
had arned uni f ormed school security guards renove Martinez fromhis
classroom and bring him and other students, to Daniel's office
where they were questioned by Daniel outside the presence of the
security guards.

Police officers took Martinez to the station for further
questioning without a warrant. Daniel did not object to this and

may even have suggested it.

shoul d not be publi shed.



Dani el nade no effort to notify Martinez's parents that their
son was being taken fromthe school to the police station.

At the station, Martinez asked police for perm ssion to cal
his nother but his request was denied. Wen the questioning was
concl uded the police returned Martinez to school but he had m ssed
the bus which he usually rode. Instead of arriving at hone at
approximately 3:30 PMas was normal, he did not arrive until 5:30
or 6:00.

When he arrived honme, Martinez related these events to his
nmot her and that he mght be going to jail for killing the other
st udent . He becane ill and was taken to the hospital energency
room He was diabetic and this information was available to
Assistant Principal Daniel who did not nake it available to the
police. Martinez never conplained to school or police officials
about feeling ill or having any health problem No one observed
hi m experience a health problem

Upon Martinez' return to school follow ng the incident, other
students made derogatory remarks to hi mand a coach referred to him
as having killed the other student. He received threatening
t el ephone calls. Assistant Principal Daniel made no effort to
restrain other students remarks to Martinez who becane depressed,
performed poorly academ cally, and dropped out of school.

The foregoing is a brief summary of the undi sputed facts. W
do not recite the facts in nore detail, sinply because, for
pur poses of this opinion which is solely to informthe parties to

the litigation of the reasons for our determnation, this



recitation is adequate. W have, however, reviewed the record in
this case and the briefs of the parties in great detail.

Martinez sued Principal Farias, Assistant Principal Daniel and
the District. Follow ng a hearing, the district court granted
summary judgnent finding that Appellant had created no fact issue
as to any constitutional violation; that the individual defendants
Farias and Daniel were entitled to qualified imunity, and that the
Appel I ant had nade no showi ng that the school district had a custom
or policy conpelling or approving the alleged inproper conduct.

To defeat the Defendants' claimof qualified imunity and to
state a <claim wunder 8§ 1983, Appellant nust identify a

constitutional violation. Walton v. Al exander, 44 F.3d 1297, 1301

(5th Gr. 1995) (en banc). To defeat the notion for sumary
judgnment on his claim that he was deprived a protected |iberty
interest, Appellant nust identify a liberty interest protected by
the Fourteenth Amendnent and raise an issue of material fact
concerning whether a state actor intentionally or recklessly
deprived himof that interest. |[d. at 1301-02.

The only all egation Appellant makes about Principal Farias's
i nvol venent in the events is that he placed Assistant Principal
Dani el in charge. Appel lant attributed to Farias no personal
involvenent in the allegedly injurious events. There is no

vicarious liability under 8§ 1983. Leffall v. Dallas |Indep. Sch.

Dist., 521, 525 (5th Cr. 1994). Summary judgnent as to Princi pal
Farias was obvi ously proper.

To defeat summary judgnent in favor of the school district
Appel l ant nust establish that it had a custom or policy that
resulted inthe injury. Leffall, 28 F.3d at 525. Appellant relies
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on his claimthat Assistant Principal Daniel violated the school
district's established custom and policy of notifying parents
before releasing a student to the police during school hours

Viewed in the light nost favorable to Appellant, the evidence
sinply shows that the school officials attenpt, as often as they
can, to notify parents under these circunstances. This does not
create an i ssue of fact about whether there is a customand policy
establ i shed by the school board. Additionally, Appellant does not
all ege that violation of this supposed customor policy, if it did
exist, resulted in any injury to Martinez.

Nor has Appel | ant successfully raised a nmaterial i ssue of fact
concerning a "special relationship" between hinself and the school
board or school personnel. Even if such relationship exists, the
harm resulting from a supervisory failure nust be the result of
deli berate indifference to the welfare of the person in custody.

Doe v. Taylor Indep. Sch. Dist., 15 F. 3d 443, 454 (5th Gr. 1994)

(en banc), cert. denied, 115 S. . 70 (1994). The record is devoid

of any issue of fact show ng deliberate indifference on the part of
Def endant s. Even if Appellant could show that Daniel was
deli berately indifferent to the remarks nmade by the coach and
students to Martinez, and that such remarks were injurious to
Martinez, this would constitute damage to his reputation which is
not constitutionally actionable unless it is tied to sone nore

tangi ble interest, such as enploynent. Paul v. Davis, 424 U. S

693, 711-12 (1976); Thomas v. Kippermann, 846 F.2d 1009, 1010 (5th

Cr. 1988). No such issues of fact are raised. There is no

di scernabl e basis for liability on the part of the school district.



Nor has Appellant created an i ssue of fact as to how Daniel's
renmoval of Martinez fromthe classroomand questioni ng hi mvi ol at ed
aliberty interest. He has shown no deliberate indifference to his

wel fare exhibited by Daniel in taking this action. See Doe v.

Taylor, 15 F. 3d at 454; Ram e v. Hedwig Village, 765 F. 2d 490, 492-

93 (5th GCr. 1985); cert. denied, 474 U S. 1062 (1986).

The sane is true for the clains nade as a result of Daniel's
failure to tel ephone Martinez's parents or to advise the police of
his diabetic condition or of permtting the police to renove himto
the police station for questioning. There is no evidence adduced
i ndicating that any of these things were the result of deliberate
indifference to Martinez's physical conditionor liberty interests.
O course, whatever may have occurred after Martinez was taken into
the police station for questioning can bring no liability upon

school officials. Jennings v. Joshua Indep. Sch. Dist., 877 F.2d

313, 316 (5th Gir. 1989), cert denied, 496 U. S. 935 (1990).

Because Martinez creates no issue of fact concerning a
constitutional violation, the doctrine of qualified inmunity is
appl i cabl e.

Li kew se the Defendant's contention that the district court
erred in denying their notion for attorney's fees is without nerit.
Under 8§ 1988 prevailing Defendants may be awarded attorney's fees
only if an wunderlying claim is frivolous, unreasonable, or
groundl ess. This claimwas none of these and the district court
did not err in so concluding.

AFFI RVED.



