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PER CURI AM *

Pursuant to 42 U.S.C. 8§ 1983 (1988), Police Chief H B. Mxey,
Jr., sued certain Starkville, M ssi ssi ppi (the "Gty"),
al dermen))Robert Smth, Emmtt Smtherman, Ed Buckner, Harold
Wl lianms, and Mel vin Rhodes))and Ben Hil burn, the City Attorney of
Starkville (collectively, the "Starkville officials"), each in his

i ndividual and official capacities. Maxey alleged that the

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



Starkville officials had violated his civil rights by reprimandi ng
hi m and placing himon adm nistrative |leave fromhis position as
Police Chief. The Starkville officials appeal the district court's
denial of their notion for summary judgnent. W dismss in part,
reverse in part, and renand.

I

Maxey alleged that the Starkville Board of Aldernen (the
"Board") had reprimanded him for averring that a private citizen
was a city enpl oyee,! and had pl aced the reprimand i n his personnel
file without affording himnotice of the charge or an opportunity
to be heard on it. He filed a grievance and requested a hearing
bef ore an i ndependent hearing officer, but he refused to appear at
the hearing, stating that he believed that the hearing officer had
a conflict of interest due to the officer's prior representation of
the City. The Board held the hearing in Maxey's absence and pl aced
the reprimand in his permanent file.

A few nonths later, Maxey nade several coments to a |oca
newspaper criticizing the independent investigation of a double
murder-rape that the Starkville Police had been unable to sol ve.
Shortly after his comments appeared i n the newspaper, the Board, on
the recommendation of City Attorney Hilburn, placed Maxey on
adm ni strative | eave.

Maxey filed suit against the Starkville officials, alleging

that (1) the reprimnd viol ated his due process rights, (2) pl acing

1 This alleged infraction occurred when Maxey arranged for Russel

Gai nes, a non-enployee who trained the City's police dog, to wear a police
uni formand attend training at the police acadeny.
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hi mon adm ni strative | eave vi ol ated his due process ri ghts because
he did not receive notice and an opportunity to be heard, and (3)
his assignnent to admnistrative |eave status violated his First
Amendnent right to free speech because the Board had acted in
retaliation for his comments to the newspaper.?

The Starkville officials noved for summary judgnent. They
contended that the doctrine of absolute | egislative imunity barred
Maxey's cl ai ns and t hat Maxey had wai ved all clai nms agai nst themin
their official capacities by stating that he did not intend to seek
damages against the Cty. In response, Maxey contested the
Starkville officials' defenses and also argued that they did not
enjoy qualified imunity for their actions against him

The district court denied the Starkville officials' notion for
summary judgnent. The court held that (1) the officials were not
entitled to legislative inmmnity,® (2) Maxey had not waived his
clains against themin their official capacities, (3) Mxey had
stated a First Anmendnent claimfromwhich they were not entitled to
qualified inmmunity, and (4) the officials were not entitled to
qualified imunity fromMaxey's due process clains. The Starkville
officials then filed a notion under Rule 59 of the Federal Rules of
Cvil Procedure to alter or anmend the judgnment, which the district

court deni ed. The Starkville officials now appeal the district

2 Maxey al so noved for a prelimnary injunction, asking the district

court to enjoin the Starkville officials from inplenmenting their adverse
enpl oynent decision. The district court granted Maxey's notion and ordered the
Board to reinstate him

8 The Starkville officials have abandoned this claimon appeal.
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court's denial of their notion for sunmary judgnent.

I

A

The Starkville officials first contend that Maxey wai ved any

clains against themin their official capacities. Before deciding
whet her the district court properly denied sunmary judgnent on this
issue, we first determne the basis for our jurisdiction. Mbsley
v. Cozby, 813 F.2d 659, 660 (5th CGr. 1987) ("This Court nust
exam ne the basis of its jurisdiction, on its own notion, if
necessary."). The denial of summary judgnent ordinarily is not an
appeal able final order. Landry v. GB. A, 762 F.2d 462, 464 (5th
Cir. 1985). Accordingly, there exists no basis for the exercise of
jurisdiction over this claim and we dismss the appeal to the
extent it relates to this claim

B

The Starkville officials next argue that the district court

shoul d not have denied their notion for summary judgnent based on
qualified imunity from Maxey's First Anmendnent claim? "The
denial of summary judgnent on the basis of qualified imunity is
wthin the small class of cases subject to interlocutory appeal."”
Hale v. Townley, 45 F.3d 914, 918 (5th Cr. 1995). W review a

district court's resolution of a notion for summary judgnment de

4 The Starkville officials contend that they did not seek summary

judgnent on the basis of qualified immunity. However, in their response to
Maxey's argunment below that they were not entitled to qualified imunity, the
Starkville officials addressed the question of qualified immunity. Moreover
they argue in the alternative on appeal that they are entitled to qualified
i mmunity.
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novo and exam ne the evidence in the |ight nost favorable to the
nonnovant . ld. at 917. A court may properly grant summary
judgnent only if there is no genuine issue of material fact and t he
movant is entitled to judgnent as a matter of law. Anderson v.
Li berty Lobby, Inc., 477 U S. 242, 247-49, 106 S. C. 2505, 2510,
91 L. Ed. 2d 202 (1986); Hale, 45 F.3d at 917; see also Fed. R
Cv. P. 56(c).

Wth respect toqualifiedinmnity, the first question we nust
ask is whether the plaintiff has alleged the violation of a
constitutional right at all. Hale, 45 F. 3d at 917 ("The qualified
immunity analysis is a famliar one. The first step is to
determ ne whether the plaintiff has alleged the violation of a
constitutional right." (citing Siegert v. Glley, 500 U S 226
231-33, 111 S. Ct. 1789, 1793, 114 L. Ed. 2d 277 (1991))); accord
Bl ackburn v. Marshall, Gty of, 42 F.3d 925, 931 (5th Cr. 1995);
Garcia v. Reeves County, 32 F.3d 200, 202 (5th CGr. 1994). |If the
plaintiff satisfies the first step, we nust then deci de whether the
right was clearly established at the tinme of the alleged violation
and whether the official's conduct was objectively reasonable.
Hal e, 45 F. 3d at 917.

The Starkville officials contend that the First Amendnent does
not protect Maxey's conmments to the newspaper. Cenerally, "a State
cannot condition public enploynent on a basis that infringes the
enpl oyee's constitutionally protected interest in freedom of

expression." Connick v. Myers, 461 U S. 138, 142, 103 S. C. 1684,



1687, 75 L. Ed. 2d 708 (1983).° However,

Because of the special nature of the rel ati onshi p between

an enployer and its enployees, the Suprenme Court has

recogni zed that "the State has interests as an enpl oyer

in regulating the speech of its enployees that differ

significantly fromthose it possesses in connection with

regul ati on of the speech of the citizenry in general."
Bl ackburn, 42 F.3d at 931-32 (quoting Pickering v. Board of Educ.,
391 U.S. 563, 568, 88 S. Ct. 1731, 1734, L. Ed. 2d ___ (1968));
see also Wwaters v. Churchill, _ uUuSsS __, 114 S C. 1878,
1886, 128 L. Ed. 2d 686 (1994) ("[T]he governnment as enployer
indeed has far broader powers than does the governnent as
sovereign."). "When enpl oyee expression cannot be fairly
considered as relating to any matter of political, social, or other
concern to the community, governnent officials should enjoy w de
| atitude in managi ng their offices, without intrusive oversight by
the judiciary in the nanme of the First Amendnent." Mers, 461 U S
at 150, 103 S. C. at 1690; see also id. at 149, 103 S. C. at 1691
("To presune that all matters which transpire within a governnent
office are of public concern would nean that virtually every
remark))and certainly every criticism directed at a public
of ficial)would plant the seed of a constitutional case."); id.
("While as a matter of good judgnent, public officials should be

receptive to constructive criticismoffered by their enpl oyees, the

First Anmendnent does not require a public office to be run as a

5 See also Gllumv. City of Kerrville, 3 F.3d 117, 120 (5th G r. 1993)
("[T]he state cannot fire an enployee for exercising the right to speak on
matters of public concern."), cert. denied, _  US _ , 114 S . 881, 127 L
Ed. 2d 76 (1994); Thonpson v. City of Starkville, 901 F.2d 456, 460 (5th Gr.
1990) ("[A] public enpl oyee may not be di scharged for exercising his or her right
to free speech under the first amendnent.").
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roundt abl e for enpl oyee conpl aints over internal office affairs.").
"The problem in any case is to arrive at a bal ance between the
interests of the [enployee], as a citizen, in comenting upon
matters of public concern and the interest of the State, as an
enpl oyer, in pronoting the efficiency of the public services it
performs through its enpl oyees.” Pickering, 391 U S. at 568, 88 S.
Ct. at 1734-35.

To determ ne whether the governnent can discipline a public
enpl oyee for her speech, we | ook to the two-prong test devel oped in
Pi ckering and Conni ck. Bl ackburn, 42 F.3d at 932. "Under this
test, a public enployee alleging a First Arendnent viol ation on the
ground that he has been discharged for his speech nust first
establish that his speech my be “fairly characterized as
constituting speech on a matter of public concern.”" 1d. (quoting
Connick, 461 U S. at 147, 103 S. C. at 1690). "The second prong
teaches that there is a First Amendnent violation only if the
enpl oyee's interest in speaking outweighs "the interest of the
State, as an enployer, in pronoting the efficiency of the public
services it perfornms through its enployees."" ld. (quoting
Pickering, 391 U S. at 568, 88 S. C. at 1734-35); accord Waters,

_US at __, 114 S. C. at 1884.

The Starkville officials argue that Maxey's comments were not
on a matter of public concern because they arose out of his dispute
with the Board over the Board's appointnment of an independent
investigator. The determ nation of whether an issue is of public

concern i s a question of |aw, which we revi ew de novo. Waters,
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UusS at _ , 114 S. C. at 1884 (stating that Connick analysis
raises an issue of law and "it is the [appellate] court's task to
apply the Connick test to the facts"); Copsey v. Swearingen, 36
F.3d 1336, 1345 (5th Gr. 1994) (review ng that question of whether
i ssue was public concern de novo); Davis v. Ector County, 40 F.3d
777, 782 (5th Cir. 1994) (review ng determ nation of issue of
public concern de novo). "Wether an enpl oyee's speech addresses
a matter of public concern nust be determ ned by the content, form
and context of a given statenent, as reveal ed by t he whole record. ™
Myers, 461 U. S. at 147-48, 103 S. . at 1690; accord Davis, 40
F.3d at 782; Thonpson, 901 F.2d at 461.

Maxey's comments to the newspaper concerned the report
generated after an independent investigation of a double nurder-
rape that the Starkville police had not sol ved. Maxey stated that
the report did not contain any information that was not already
known, and that he <could not comment on the independent
i nvestigation because he had not been involved in it. Maxey also
stated that, "I have been denied being part of the investigation
and denied access to the investigative report. I think | was

deni ed access to the report because it is totally inaccurate and

they know | can point out inconsistencies." He further commented
that, "I think it's a crying shane to put out a release in this
manner and get the famlies' hopes up. It's aslap in the face to

the famlies invol ved."
The Starkville officials characterize the issue as a dispute

over the proper way to investigate the nurders, and claim that
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Maxey's comments thus related to his concerns as an enpl oyee who
di sagreed with the Board's adm ni stration of the Police Departnent.
Al t hough the Starkville officials' contention has sonme nerit, it
does not necessarily preclude a finding that WMxey's speech
comented on a matter of public concern. Thonpson, 901 F.2d at 463
("The existence of an elenent of personal interest on the part of
an enployee in his or her speech does not . . . dictate a finding
that the enployee's speech does not conmunicate on a nmatter of
public concern."); see also Davis, 40 F.3d at 783 (noting that
"al though [the conplainant] nay have had mxed notives, his
[action] unquestionably addressed a matter of public concern").
Al t hough Maxey criticized the Board's decision not to involve him
inthe investigation, he also clained to be doing so out of concern
over the inpact of the investigation and report on the victins'
famlies. To that extent, Maxey comented on an issue of public
concern. Accordingly, he has satisfied the first prong of the
Pi ckeri ng/ Conni ck test.

The Starkville officials nonetheless contend that, even if
Maxey's conments involved a matter of public concern, his comments
do not warrant First Anmendnent protection for three reasons.
First, they argue that Maxey failed to showthat his interest as a
citizen in commenting on the nurder investigation outweighed the
Board's interest as an enployer in efficiently admnistering Gty
functions. "In perform ng the bal ancing, the statenent wll not be
considered [by the court] in a vacuum the manner, tinme, and pl ace

of the enployee's expression are relevant, as is the context in
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whi ch the di spute arose.” Rankin v. MPherson, 483 U S. 378, 388,
107 S. C. 2891, 2899, 97 L. Ed. 2d 315 (1987). W therefore focus
on several factors relevant to the balancing, including "(1)
whet her the speech was |likely to generate controversy and
di sruption; (2) whether the speech i npeded t he general operation of
the departnent; and (3) whether the speech affected the working
relationships necessary to the proper functioning of [the
governnental] admnistration.” Davis, 40 F.3d at 783.

Second, the Starkville officials contend that Maxey's speech
does not warrant protection because it was fal se. See Arrington v.
County of Dallas, 970 F.2d 1441, 1448 (5th G r. 1992) (hol di ng that
speech is unprotected if fal se or made i n reckl ess di sregard of the
truth). The Starkville officials contend that Maxey had not been
excluded fromthe investigation and that he had been given a copy
of the report.

Third, the Starkville officials contend that they decided to
pl ace Maxey on adm nistrative |eave for reasons other than his
speech. If this contention proves true, Mxey's claim fails
because no causal connection woul d exist between his coments and
the officials' adverse enploynent decision. See M. Healthy Cty
Sch. Dist. Bd. of Educ. v. Doyle, 429 U. S. 274, 287, 97 S. . 568,
576, 50 L. Ed. 2d 471 (1977) ("[T]he District Court should have
gone on to determ ne whet her the Board had shown by a preponderance
of the evidence that it would have reached the sanme decision as to
respondent's reenploynment even in the absence of the protected

conduct."); see also Pierce v. Texas Dep't of Crim Justice, 37
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F.3d 1146, 1149 (5th Gr. 1994) ("To establish a First Anendnent
vi ol ation, a public enployee nust denonstrate that she has suffered
an adverse enploynent action for exercising her right to free
speech."), cert. denied, 63 U S.L.W 3629 (U. S. May 15, 1995) (No.
94-1357); Garcia, 32 F.3d at 204 (pl aci ng burden on conpl ai nants to
"show] that constitutionally protected activity . . . was a
substantial or notivating factor in [enployer's] decision to
termnate their enploynent").

Robert Smth testified at the prelimnary injunction hearing
about several incidents involving Maxey. He also testified that,
in his opinion, Maxey had |ied about being denied a copy of the
i nvestigation report, and the newspaper comments were "the final
bl ow. " Emett Smitherman testified at the sane hearing that
several incidents convinced him that Maxey should be placed on
adm nistrative | eave, and that he had decided this prior to reading
Maxey's newspaper comments. Harold WIllians stated in a deposition
that he did not subscribe to the newspaper that printed Maxey's
coments, and that he had voted to place Maxey on admnistrative
| eave because of Maxey's deteriorating relationship with the Board.
Melvin Rhodes stated in his deposition that he had read the
newspaper comrents and believed themto be in poor taste, but that
he voted to place Maxey on adm nistrative | eave because of other
incidents, in particular the Gty's allegedly illegal purchase of
four cars at Maxey's insistence. Ed Buckner stated in his
deposition that he believed Maxey to be a liar and i nsubordinate,

and that these problens, conbined with the other incidents,

-11-



i ncl udi ng the newspaper comrents, had led himto vote for placing
Maxey on adm ni strative | eave.

The testinony and affidavits of the various Board nenbers
denonstrate that genuine factual disputes remain on all three
material issues))the balancing of Maxey's and the Board's
interests, the veracity of Maxey's coments, and the basis for the
Board's deci sion. "I'f disputed factual 1issues material to
qualified imunity are present, the district court's denial of
summary judgnent sought on the basis of qualified imunity is not
appeal able."” Hale, 45 F.3d at 918; see also Topalian v. Ehrman,
954 F.2d 1125, 1132 (5th Gr.) (stating that disputed factua
i ssues cannot be resolved on appeal from summary judgnent
decision), cert. denied, = US | 113 S C. 82, 121 L. Ed. 2d
46 (1992). Accordingly, this Court |acks jurisdiction to consider
the propriety of the district court's denial of summary judgnment on
the grounds of qualified inmnity concerning this First Amendnent
claim and we dismss this portion of the Starkville officials

appeal . ©

6 The Starkville officials also argue that the district court not only

decided that they were not entitled to summary judgnent on the grounds of
qualified inmunity, but also that they were not entitled to qualified inmunity
at all. They contend that, because Maxey did not nove for sunmary judgnent, the
district court's sua sponte action was unwarranted. "District courts may grant
sunmary j udgnment sua sponte, “so long as the |l osing party was on notice that she
had to come forward with all of her evidence.'"™ Nowlin v. Resolution Trust
Corp., 33 F.3d 498, 504 n.9 (5th CGr. 1994) (quoting Celotex Corp. v. Catrett,
477 U.S. 317, 326, 106 S. Ct. 2548, 2554, 91 L. Ed. 2d 265 (1986))). The
district court's ruling is not entirely clear. Al though the court's decision
only explicitly denied the Starkville officials' notion for summary judgnent, the
court's menorandum opi nion also stated that "this court is of the opinion that
qualified inmunity is inapplicable to the defendants in the case at hand," and
that "the defendants are not entitledtoinmmunity inthis case, beit |legislative
or qualified." As we have already stated, genuine issues of material fact remain
on the issue of qualified imunity. Therefore, we construe the district court's
decision to hold only that the Starkville officials were not entitled to sumary
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C

The Starkville officials lastly contend that the district
court should have granted their notion for sunmary judgnent on
Maxey's due process clains on the grounds that they were entitled
to qualified immunity. "In a section 1983 cause of action
asserting a due process violation, a plaintiff nust first identify
alife, liberty, or property interest protected by the Fourteenth
Amendnent and then identify a state action that resulted in a
deprivation of that interest."” Blackburn, 42 F.3d at 935.

Maxey testified at the prelimnary injunction hearing’ that no
al derman had prom sed himthat he would retain his position for any
length of tinme, and that he knew that city policy provided that
city enpl oyees worked at will. He also testified, however, that he
had been told that a statute protected the city clerk and police
chief fromdi sm ssal during an adm ni stration, absent cause for the
di sm ssal

Al derman Mary Lee Beal testified at the prelimnary injunction
hearing that she had told Maxey that he served at the pleasure of

t he Board, and that she had never heard anot her al derman tell Maxey

judgnent on the issue of qualified inmmunity, based on the record as submtted.
See Landry, 762 F.2d at 464 ("[T]he denial of a notion for summary judgment is
not the equivalent of the entry of judgnment against the novant."). Neither the
district court's ruling nor this one precludes the Starkville defendants from
subm tting another notion for sumary judgnent based on additional facts or from
trying the issue of qualified immunity on the nerits before a jury.

l The summary judgnment record included the record devel oped at the

prelimnary injunction hearing. Neither party contests this inclusion, except
to the extent that the district court used it as the basis for prohibiting the
parties from further developing the record in the future and using those
additional facts either as support for subsequent notions for summary judgnent
or at trial. As we have already stated, see supra note 12, nothing in the
district court's judgnment should be construed as such a prohibition
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otherwise. Smth testified at the hearing that Beal had told Maxey
that he served at the pleasure of the Board, and that Maxey m ght
not be rehired when a new Board took office. Mor eover, the
rel evant M ssissippi statute states that police chiefs appoi nted by
a board of aldernen "shall hold office at the pleasure or the
governing authorities and may be discharged by such governing
authorities at any tine, either with or w thout cause." M ss.
Stat. Ann. art. 21-3-3. The personnel policy of the Gty provides
that all municipal enploynent is at wll. The personnel manua
provi des a grievance procedure, but explicitly disclains that the
procedure creates a property interest in continued enpl oynent.
Because the grievance procedure does not limt the Board's
di scretion, Maxey had no property interest in continued enpl oynent
as Police Chief. Giffith v. Johnston, 899 F.2d 1426, 1440 (5th
Cir. 1990) ("Wuere the enabling statute confers discretion on the
state agency wthout providing objective criteria for any
[imtations on that discretion, the statute does not create an
entitlenment for Due Process purposes."), cert. denied, 498 U S.
1040, 111 S. C. 712, 112 L. Ed. 2d 701 (1991). Al so, because
Maxey was reprimnded and then placed on admnistrative |eave
rather than conpletely discharged, he was not deprived of any
liberty interest. More v. Qero, 557 F.2d 435, 437-38 (5th Cr
1977) (holding that "retention of enpl oynent negates [plaintiff's]
claimthat he was denied a "liberty'"). Consequently, Maxey fail ed
to denonstrate any constitutionally protected property or liberty

interest. The district court should have granted the Starkville
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officials' notion for summary judgnent on Maxey's due process
cl ai ms.
11

For the foregoing reasons, we DISMSS the Starkville
officials' appeal of the district court's denial of sumary
j udgnent on the waiver defense and First Anmendnent clains, and we
REVERSE t he district court's denial of summary judgnment on Maxey's
due process clains and REMAND to the district court for entry of

judgnent for the Starkville officials on those due process cl ai ns.
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