IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60791
Summary Cal endar

W LLI E BEN MCCOY,
Pl ai ntiff-Appellant,
vVer sus

THE BRAZORI A COUNTY SHERI FF' S
DEPARTMENT, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the
Sout hern District of Texas
(CA G 92 370)

(  July 26, 1995)
Bef ore JOHNSQON, DeMOSS and PARKER, Circuit Judges.
JOHNSON, Circuit Judge:?

WIillie Ben McCoy ("MCoy") appeals the district court's grant
of summary judgnent as to his civil rights action under 42 U S. C
88 1983 and 1988 agai nst the Brazoria County Sheriff's Departnent,

the sheriff of Brazoria County, and two deputies.? Because we

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of Iaw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to this Rule, the Court has determ ned that this opinion
shoul d not be publi shed.

2ln addition to these clains, MCoy also alleged: that the
def endants conspired to deprive himof his civil rights and fail ed
to prevent the conspiracy in violation of 42 U S.C. 8§ 1985 and



agree with the district court's disposal of this case, we affirm
|. Facts and Procedural History

On July 27, 1990, J.E. Fairfield ("Deputy Fairfield"), a
Brazoria County deputy sheriff, attenpted to arrest MCoy on
vari ous m sdeneanor charges. At the tinme of the arrest, Fairfield
was in full uniformand he identified hinself as a deputy sheriff.
McCoy refused to cooperate with Deputy Fairfield, and instead got
into his own car in an attenpt to flee. Deputy Fairfield then
reached into McCoy's car and attenpted to renove himfromthe car
McCoy began driving away while Deputy Fairfield hung on and was
dragged al ongsi de the car. The rear wheel of the car ran over
Deputy Fairfield' s foot. Deputy Fairfield then |let go of the car,
rolled to the ground, and told McCoy to halt. Deputy Fairfield saw
McCoy's car run into a sign. The deputy stated in his sunmary
judgnent affidavit that he "saw a flash of light fromthe rear of
his car |ike backup lights and the car noved backwards towards ne.

| was afraid he was going to back his car over ne. Deputy
Fairfield also stated that he "knew WIllie Ben MCoy supposedly

carried a .25 automatic pistol." Deputy Fairfield expressed

1986; that the defendants inproperly investigated the incident;
that the defendants interfered with his transfer to the Texas
Departnent of Crimnal Justice—+nstitutional D vision; and that
the defendants failed to provide him with necessary nedical
treat nment. The individual defendants filed a notion to dismss
certain clains. The district court dism ssed the conspiracy and
failure to prevent conspiracy clains, the investigation claim and
the transfer claimfor failure to state a claimunder FED. R Qw.
P. 12(b) (6). The district court also granted the defendants'
nmotion for summary judgnment as to McCoy's cl ai mconcerni ng nedi cal
treatment. MCoy has not appealed the district court's judgnent
concerni ng these cl ai ns.



concern that McCoy was arned and would try to kill or seriously
injure Deputy Fairfield.

At this point, Deputy Fairfield shot at McCoy in his car and
struck him MCoy's car stopped noving and Deputy Fairfield then
began to approach the car. MCoy | ooked at Deputy Fairfield, and
his car then began to nove toward the deputy again. Deputy
Fairfield discharged his pistol for a second tine. The deputy
| ater took McCoy into custody and adm nistered first aid to him
A three-man i ndependent board of inquiry investigated the incident
and unani nously determ ned that Deputy Fairfield was justified in
usi ng deadly force by discharging his weapon.?

The nmagistrate judge, to whom this case was initially
referred, determned that Deputy Fairfield was entitled to
qualified immunity against the excessive force claim because the
shooting took place after MCoy threatened to run down Deputy
Fairfield with his car. Additionally, the magistrate |udge
determ ned that McCoy could not defeat the defendants' notion for
summary judgnent regarding the clains against the county and
sheriff, which alleged that there was a policy of allow ng the use
of excessive force in msdeneanor arrests and that there was a
failure on the part of the county and sheriff to properly train

deputi es.

31t should be noted that McCoy presents a slightly different
version of the facts in his brief; however, this Court may not
consi der these facts because McCoy failed to present themin any
sworn summary judgnent evidence to the district court. See
Johnston v. City of Houston, 14 F.3d 1056, 1060 (5th Cr. 1994)
("Unsworn pleadings, nenoranda or the |like are not, of course
conpetent summary judgnent evidence.")
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Because McCoy objected to the magi strate judge's report and
recomrendations, the district court conducted a de novo revi ew of
the record. The district court cane to the sanme concl usi ons as had
the magistrate judge on all points and entered sunmary judgnent
accordingly. MCoy now appeals the district court's decision and
contends that the district court erred in granting the defendants
nmotion for summary judgnent as to his clainms that Deputy Fairfield
used excessive force, that the defendants had a policy of allow ng
the use of excessive force, and that the defendants failed to
properly train and supervi se the deputies.*

1. Discussion

This Court reviews a grant of sunmary judgnent de novo, using
the sane criteria used by the district court. Fraire v. Cty of
Arlington, 957 F.2d 1268, 1273 (5th Cr.), cert. denied, 113 S. C
462 (1992). The Court reviews the "evidence and inferences to be
drawn therefrom in the light nost favorable to the non-noving
party." 1d. Summary judgnent is proper only "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there i s no genui ne
i ssue as to any material fact and that the noving party is entitled

to a judgnent as a matter of law" Feb. R CQv. P. 56(c). Wen a

“'n the Discussion section of this opinion, primary enphasis
is placed on anal yzing the qualified immunity grounds for the grant
of summary judgnment. This is because that is the closest issue on
whi ch the summary judgnment was based. As to the departnent-w de
policy of using excessive force argunent as well as the failure to
train and supervise argunent, MCoy sinply did not present anything
wthin his summary judgnent evidence which would establish a
genuine issue as to material fact as to these issues.
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proper notion for summary judgnent is nmade, the non-noving party
must set forth specific facts showi ng that there is a genui ne i ssue
for trial. Feb. R Qv. P. 56(e); see Anderson v. Liberty Lobby,
Inc., 477 U. S. 242, 250 (1986). The nere allegation of a factual
di spute between the parties will not defeat an otherw se properly
supported notion for summary judgnent. Fraire, 957 F.2d at 1273.
A di spute about a material fact is genuine if the evidence is such
that a reasonable jury could return a verdict for the non-noving
party. See Anderson, 477 U S. at 248. Material facts are facts
that m ght affect the outcone of the suit under the governing | aw.
| d.

Public safety officials are entitled to assert the defense of
qualified imunity. Fraire v. Gty of Arlington, 957 F.2d 1268,
1273 (5th Gr.), cert. denied, 113 S. C. 462 (1992). Qualified
immunity shields governnment officials performng discretionary
functions from civil damage liability if their actions were
obj ectively reasonable in i ght of clearly established
constitutional law. See id.

Evaluation of a defendant's right to qualified inmmunity
necessitates a two-step inquiry. Harper v. Harris County, 21 F. 3d
597, 600 (5th Gr. 1994). The first step is to ask whether the
plaintiff has alleged the violation of a clearly established
constitutional right. 1d. at 600. Because it is well settled that
a |law enforcenent officer's use of excessive force inplicates the
Fourth Amendnent's guarantee agai nst unreasonabl e sei zures, MCoy

has overcone the first hurdle of the qualified immunity anal ysis by



alleging the violation of a clearly established constitutional
right. See King v. Chide, 974 F.2d 653, 656-57 (5th Gr. 1992).

The next prong of the qualified-inmnity standard neasures the
reasonabl eness of the officer's actions. Harper, 21 F.3d at 600.
The objective reasonableness of the officer's conduct nust be
measured with reference to the lawas it existed at the tine of the
conduct in question. Harlow v. Fitzgerald, 457 U S. 800, 818-19
(1982); King, 974 F.2d at 657. Thus, this Court should eval uate
t he reasonabl eness of Fairfield' s conduct under the |law in effect
in 1990 at the tinme of the incident in question.

Under Johnson v. Mbrel, the case governing excessive force
clainms during the tinme of the incident in question, the Fourth
Amendnent's "reasonable standard" is the gauge by which an
officer's actions are judged. Johnson v. Morel, 876 F.2d 477, 479
(5th Gr. 1989). Pursuant to that "reasonabl e standard," MCoy can
prevail on an excessive force claimonly by proving each of the
follow ng three el enents:

(1) a significant injury,® which

SAfter a Fifth Circuit decision in 1994, the plaintiff is no
| onger required to denonstrate that a significant injury occurred
due to the excessive force. See Harper v. Harris Co., 21 F. 3d 597,
600 (5th Gr. 1994). However, as that case recognized the
obj ecti ve reasonabl eness of an officer's conduct nust be eval uated
under the lawas it existed at the tine of the all eged violation of
the plaintiff's constitutional rights. See id. at 600-01
Therefore, the Johnson test would apply in full to this case as to
eval uating a constitutional clai mbased on excessive force grounds.
See id.

At any rate, the significant injury inquiry is irrelevant to
the case at bar since the decisive factors of this case are the
remai ni ng Johnson factors evaluating excessiveness of force and
reasonabl eness of force. These two prongs of the excessive force
test remain firmy intact. See Harper, 21 F.3d at 600.
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(2) resulted directly and only fromthe use of force that was
clearly excessive to the need; and the excessiveness of
whi ch was

(3) objectively reasonable.

ld. at 480. When any one of these elenents is |acking, the
plaintiff's case fails. Id.

Determ nation of objective reasonableness entails a highly
fact-specific inquiry neasured against a standard that is not
capabl e of precise definition or nmechanical application. Spann v.
Rai ney, 987 F.2d 1110, 1115 (5th Gr. 1993). To determ ne whet her
Deputy Fairfield s use of deadly force was objectively reasonabl e,
the Court nust bal ance the anmount of force used against the need
for that force in the context of the law at the tinme. 1d. This
determnation requires careful attention to the facts and
circunstances of each particular case, including the severity of
the crinme at issue, whether the suspect poses an inmedi ate threat
to the officers or others, and whether he was actively resisting
arrest or attenpting to evade arrest by flight. Gaham 490 U S.
at 396. If the officer used no nore force than a reasonabl e police
of ficer would have deened necessary, he or she is entitled to
qualified imunity. See id. The reasonabl eness of a particular
use of force nust be judged from the perspective of a reasonable
officer on the scene, rather than wth the 20/20 vision of
hindsight. 1d. Police officers are often forced to nmake split-
second judgnents—in circunstances that are tense, uncertain, and
rapi dly evol vi ng—about the anount of force that is necessary in a

particul ar situation. ld. at 396-97. Thus, the reasonabl eness



standard nust give anple roomfor m staken judgnents by protecting
all but the plainly inconpetent or those who knowi ngly violate the
| aw. Hunter v. Bryant, 502 U S. 224, 229 (1991). It is not
constitutionally unreasonable to prevent escape by use of deadly
force when the officer has probable cause to believe that the
suspect poses a threat of serious physical harm either to the
officer or to others. See Fraire, 957 F.2d at 1276.

Applying the lawto the facts of this case, we do not believe
that Deputy Fairfield' s use of deadly force was objectively
unreasonabl e under the circunstances. This incident involved
rapi dly evol ving events which required split-second judgnent. The
shooting occurred only after McCoy violently resisted arrest by
attenpting to escape by car, dragging Deputy Fairfield al ongside
the car, and running over the deputy's foot. The first shot
occurred after MCoy hit a sign and Fairfield saw the back-up
lights on McCoy's car illumnate. The second shot occurred after
Deputy Fairfield saw the car nove toward him Deputy Fairfield
also stated that he suspected MCoy had a gun. Under these
ci rcunst ances and gi ven the conpl ete | ack of controverting evi dence
in McCoy's summary judgrment materials,® this Court is unwilling to
second guess Deputy Fairfield s split-second, on-t he-scene

deci sion. Because the district court did not err in determning

SAl t hough McCoy presents a slightly different version of the
facts on appeal in his appellant's brief, he wholly failed to
present any sunmary judgnent evidence before the district court.
McCoy may not rest on nere allegations or denials in his pleadings
intrying to overcone a notion for sunmary judgnent when the ot her
side denonstrates the | ack of any genuine issue of material fact.
See Anderson v. Liberty Lobby, 477 U S. 242, 248 (1986).
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that Deputy Fairfield had probable cause to believe that MCoy
posed a serious threat of physical harmto the deputy when he nade
the decision to fire shots at McCoy, Deputy Fairfield is entitled
to qualified i nmmunity.

Additionally, MCoy has pointed out absolutely no evidence
whi ch woul d establish any genuine issue of material fact as to
either the failure to train and nonitor deputies argunent or the
departnent -w de policy of using excessive force argunent. Hence,
the district court was justified in granting the summary judgnent
as to these clains as well.

I11. Concl usion

Under the circunstances of this case as set forth in the
summary judgnent evidence, Deputy Fairfield is entitled to
qualified imunity for his use of deadly force agai nst McCoy when
McCoy was evading arrest by apparently attenpting to run over
Deputy Fairfield with his autonobile. Additionally, MCoy has
failed to establish any material fact issues as to any other of his
grounds for relief. Therefore, the decision of the district court
granting the defendants' summary judgnent notion is affirned.

AFFI RVED.



