IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60789
Summary Cal endar

ABEL ALONZO,

Pl ai ntiff-Appellant,

VERSUS
DAI RY QUEEN OF CORPUS CHRI STI, INC., et al.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(94 Cv 103)

July 26, 1995

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Abel Al onzo appeals a summary judgnent in this suit brought
pursuant to the Americans with Disabilities Act ("ADA"), 42 U S. C
8§ 12101 et seq. We dism ss the appeal as frivol ous.

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of | aw i nposes needl ess expense on the public and burdens

on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



Describing hinself as needing a wheelchair for nobility and
all eging physical barriers to his access to the Dairy Queen
restaurant on South Padre Island Drive in Corpus Christi, Texas,
Alonzo filed a state court suit against two parties, (1) Dairy
Queen of Corpus Christi, Inc. ("DQCC'), as the franchi see operator,
and (2) Anerican Dairy Queen, Inc. ("ADQ'), as the franchisor.
Alleging that the restaurant's facilities were not in conpliance
with the ADA, Al onzo sought declaratory and injunctive relief.

Upon | earni ng that the restaurant and franchi se had been sol d,
Alonzo filed a first anended conplaint that is the sane as the
original conplaint, except that it names the new owner of the
Rest aurant, Baysi de Restaurant Conpany, Inc. ("Bayside"), instead
of DQCC. ADQ renpved the action to federal court.

Alonzo and Bayside entered into a settlenent agreenent
pursuant to which, anong other things, Bayside agreed to renove
physi cal barriers that violated the ADA. Al onzo and Baysi de agreed
that they would file a joint notion to dismss Bayside wthout
prejudi ce and that the suit would not be re-filed if Baysi de nmakes
the alterations to the restaurant as described in the settlenent.
Al onzo and Bayside filed the joint notion to dism ss. ADQ was not
a party to the settlenent or to the joint notion. The district
court granted the notion to dism ss Bayside.

Citing the settlenment, ADQ noved for summary judgnent or
dismssal, arguing that it is not liable as a franchisor for ADA
conpliance and that the settl enent | eaves no active di spute between

it and Alonzo. Alonzo filed a "Mbtion to Substitute Defendant and



Amend Conplaint,"” seeking to substitute Bowen Enterprises, Inc.
("Bowen"), the franchisee of the Dairy Queen in Mathis, Texas, for
Baysi de. Al onzo all eged no rel ati onshi p bet ween Baysi de and Bowen.
He also filed a second anended conplaint, alleging violations of
the ADA at the Mathis Dairy Queen and nam ng Bowen and ADQ as
defendants. The district court stayed proceedi ngs for sixty days
to allow Alonzo to resolve ADA violations with all Dairy Queen
restaurants in Texas.

After the expiration of sixty days, the district court
announced that it was "ridiculous" to substitute various Dairy
Queen restaurants "one at a tine." Denying the notion to substi-
tute, the court told the parties that Al onzo could be substituting
defendants "fromnow till doonsday and keep this on the docket for
the next 35 years."

The district court also granted ADQ s notion for dismssal
pursuant to Fep. R Qv. P. 12(b)(6). The court provided two
grounds for the dism ssal. First, Alonzo had obtained, in the
settlenent, the relief that he had sought in the lawsuit, |eaving
no cl ai magai nst ADQ upon which relief could be granted. Addition-
ally, the court held that ADQ as franchisor, was not |iable for

the restaurant's conpliance vel non with the ADA

.
Al onzo argues only that ADQ should be held liable for any ADA
violations of its franchisees. He nmakes no argunent about the

district court's other ground for dismssing ADQ i.e., that he had



settled all clainms with respect to the restaurant. Nor does he
argue that the district court erred in not allowng him to
substitute Bowen and the Mathis Dairy Queen for Bayside and the
restaurant. Issues not raised on appeal are abandoned. Hobbs v.

Bl ackburn, 752 F.2d 1079, 1083 (5th Cr.), cert. denied, 474 U S.

838 (1985).
The issue of ADQ s liability for its franchises' violations

has now been settled favorably to ADQ in Neff v. Anerican Dairy

Queen Corp., No. 94-50552, slip op. 4746 (5th Gir. July 20, 1995).
Even if we were to accept Alonzo's argunent that ADQ should be
liable for its franchisees's violations of the ADA, however, it
woul d be neaningless for the instant suit. There are no clains
pendi ng regarding the conformty of the restaurant prem ses with
the ADA's requirenents, and there are no other Dairy Queen
restaurants involved in this suit.

G ven Alonzo's argunent, this appeal could not possibly be
resolved in such a way as to grant himany relief with respect to
the suit that he filed. Alonzo's failure to argue that the

district court erred in determning that no clains remained in the

| awsuit renders the appeal noot. See Tal bott Big Foot, Inc. V.

Boudreaux (In re Talbott Big Foot, Inc.), 924 F.2d 85, 86-87 (5th

Gr. 1991).1

1 Al onzo requests that this appeal be consolidated with Neff. The
request is denied.
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When ADQ renoved the case to federal court, it was under the
i npression that DQCC was a naned defendant. Shortly after renoval,
ADQ advi sed the court that it had not been served with the first
anended state conpl aint nam ng Baysi de i nstead of DQCC.

The district court docket sheet shows the defendants as DQCC,

Baysi de, and ADQ The caption on the dism ssal of Bayside shows

only ADQ and Baysi de as defendants. The sane is true of the
di sm ssal of ADQ One mght wonder whether DQCC is still a
def endant .

The district court explained in the dism ssal of ADQ that
Al onzo had substituted Bayside for DQCC. This is consistent with
the federal and state rules for substitution of parties and
anendnent of conplaints. See FED. R CQv. P. 25(c), 15(a), (c)(3);
Tex. R QvV. P. 64, 65 (West panp. 1995).

DQCC was no longer a party in the state suit at the tine of
renoval . Wth the exception of the brief period imediately
follow ng renoval when ADQ was under the inpression that DQCC was
a defendant, no party treated DQCC as a defendant in federal court,
and it did not appear in federal court. The district court did not
treat it as a party, either. ADQ s initial m sinpression,
resulting fromits not having been served with the first anended
conplaint, nerely created an anomaly in this case.

There is no error and, noreover, this appeal is frivolous. It

is hereby DI SM SSED pursuant to 5THCQR R 42. 2.



