IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60779
Summary Cal endar

ESTATE OF THOVAS F. HEARN,

Pl ai ntiff-Counter-
Def endant - Appel | ant,

VERSUS
BELLSOUTH TELECOVMUNI CATI ONS, | NC.,

Def endant - Count er -
Cl ai mant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
(5:93 CV 116 BRN)

Septenber 1, 1995
Before KING SM TH, and BENAVIDES, G rcuit Judges.
JERRY EE. SMTH, Circuit Judge:’

The Estate of Thonmas F. Hearn appeals a sunmary judgnent in
favor of Bell South Tel ecommuni cati ons, I nc. (" Bel | Sout h").
Concl udi ng that Bell South was entitled to judgnent as a matter of

| aw, we AFFI RM

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .

On Decenber 22, 1992, Bell South enployee Thomas Hearn was
driving a vehicle owned by Bell South when a vehicle driven by
Carol e Callender struck and killed him H's estate settled wth
Cal l ender's insurer for $100,000, the full amount of liability
coverage Call ender carri ed.

The estate then filed this action in state court against
Bel | South as the self-insurer of its vehicle. Bell South renoved on
the basis of diversity of citizenshinp.

The estate maintained that the Callender vehicle was
underinsured and that, as a self-insurer, Bell South was obligated
to provide underinsured notorist ("UM) coverage on its vehicle.
The estate asserted that the UM coverage on the Bell South vehicle
anounted to either (1) the total val ue of the m ni numof $10, 000 UM
coverage on each of the twenty-five vehicles Bell South owned or
(2) the total assets of Bell South.

The district court concluded that even if Bell South were
required to provide UM coverage on its vehicles, that coverage was
l[imted to $10, 000 per vehicle. It further decided that the estate
could count only the $10,000 coverage on the accident vehicle
itself, which, conbined with Hearn's personal UM coverage of
$20, 000, cane to less than the $100,000 of coverage Callender
carried. Finding that Callender was not underinsured, the court

granted sunmary judgnent for Bell Sout h.



1.

M ssissippi requires all autonobile insurance policies to
provide at |east $10,000 UM coverage per vehicle, unless the
insured party expressly rejects such coverage. Mss. CobE ANN. 8§ 83-
11-101(1) (incorporating the |limts of the Mtor Vehicle Safety
Responsibility Law, Mss. CooeE AW. 88 63-15-3(j), -11(4), -
43(2)(b)). M ssissippi allows stacking of UMcoverage, so that an
i njured person may have avail abl e the UM coverage applicable both
to the accident vehicle and to any other vehicles in the sane

fleet. See Wckline v. U S. Fidelity & Guar. Co., 530 So. 2d 708,

714 (M ss. 1988) (noting that "[s]tacking is firmly inbedded in our
uni nsured notorist |aw').

Not all insured parties may stack to the sane extent, however.
M ssi ssi ppi di stingui shes between two types of insureds: Cass |
i nsureds consist of "the named insured and, while resident in the
sane househol d, the spouse of any such naned i nsured and rel ati ves
of either,"” while Cass Il insureds include "any person who uses,
wth the consent, expressed or inplied, of the naned insured, the
motor vehicle to which the policy applies, and a guest in such
nmotor vehicle to which the policy applies.”" Mss. CooE ANN. 8§ 83-11-
103(b); see Meadows v. M ssissippi FarmBureau Ins. Co., 634 So. 2d

108, 110 (M ss. 1994) (recognizing distinction); Harris v. Magee,

573 So. 2d 646, 656 (M ss. 1990) (sane).
For the purpose of determning whether the tortfeasor is
underinsured, a Cass Il insured may not consider the UM coverage

on other vehicles insured under the sane policy as the accident



vehicle. He may stack only his "own [personal] UM coverage wth

the UM coverage on the host vehicle." Thiac v. State Farm Mit.

Auto. Ins. Co., 569 So. 2d 1217, 1221 (Mss. 1990); see also

Meadows, 634 So. 2d at 110-11; State Farm Mut. Auto. Ins. Co. V.

Davis, 613 So. 2d 1179, 1183 (M ss. 1992).

The district court determned that Hearn was not a naned
insured with respect to the Bell South vehicle and treated himas a
Class |1 insured. Thus, his estate could stack only Hearn's
personal UM coverage of $20,000 with the mininmm $10,000 UM
coverage on the Bell South vehicle. The estate objects to this
conclusion, attenpting to differentiate the issue before us from
past M ssissippi cases on the ground that Bell South is a self-
i nsurer.

The estate suggests that as a self-insurer, Bell South nust
provide UM coverage to the full extent of its assets on each
vehicle. The estate first contends that a self-insurer is required
to "pay the insured all suns which he shall be legally entitled to
recover as damages for . . . death" under Mss. CooeE ANN. 8§ 83-11-
101(1). This provision fails to distinguish self-insurance from
contractual insurance, however, as it plainly applies to the
latter. 1In any event, this provision expressly limts the phrase
"all suns" to those "within [imts which shall be no |less than
those set forth in the M ssissippi Mtor Vehicle Safety Responsi -
bility Law," which limts coverage for bodily injury to $10, 000.
ld.; Mss. CooeE ANN. 88 63-15-3(j), -11(4), -43(2)(b)).

M ssi ssi ppi has decided to treat self-insureds no differently



fromordinary insureds. A self-insurer is deened to have agreed to
"pay the sane judgnents and in the sane anobunts that an insurer
woul d have been obligated to pay under an owner's notor vehicle
liability policy if it had issued such a policy to said self-
insurer." Mss. CooE ANN. 8 63-15-37(4). Had Bell South's vehicles
been insured by an independent insurer, that insurer would have

provi ded only $10, 000 i n UMcover age on each vehicle. Cf. Davis v.

U S Fidelity & Guar. Co., 837 F. Supp. 206, 208 (S.D. Mss. 1993)

(noting that self-insured vehicle had negligence liability limt of
$10,000); Harris, 573 So. 2d at 657 (limting UM coverage witten
into existence by operation of law, rather than by contract, to
statutory mni num of $10,000 per vehicle). Thus, Bell South need
not provide nore than $10, 000 UM coverage on each of its vehicles.

The estate also contends that Bell South's self-insurance

schene sonehow has abrogated the Cass I/Cass |l distinction so
that Hearn should be treated as a Class | insured. The crux of
this argunent appears to be that Cass | insureds include both
named insureds and their "spouse[s]," "household[s]," and "rel a-
tives." Bell South obviously is incapable of having a spouse, a

househol d, or relatives and therefore, the estate concludes, cannot
be a Cass | insured. The estate then reasons that Hearn, as
Bel | South's agent, should thus be treated as the Cass | insured.

There is no indication, however, that corporations in
M ssissippi are ineligible for Cass | status. Mor eover, in
Harris, 573 So. 2d at 656, the court rejected the theory that an

enpl oyee should be treated as Class | insured.



L1,
Because we can affirm on the basis stated above, we do not
address the separate issue, raised by BellSouth, of whether
M ssissippi law requires self-insurers to provide UM coverage to

their enployees. The summary judgnent is AFFI RVED



