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PER CURI AM *

Lt. Sidney WIIlians appeals the district court's denial of his
request for atenporary restraining order or prelimnary injunction
to bar the Secretary of the Navy fromseparating Wllians fromthe
Navy for 210 days pending the Navy's adm nistrative review of
WIllians' conplaints against the Navy. The District Court held

that it |acked subject matter jurisdiction over WIlians' request,

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



rul ed against Wllianms on the nerits,! and di sn ssed the action.

WIllians asserts that the district court had jurisdiction
under 28 U. S.C. § 1361. That section reads as follows:

The district courts shall have original jurisdiction of

any action in the nature of mandanus to conpel an officer

or enpl oyee of the United States or any agency thereof to

performa duty owed to the plaintiff.

28 U.S.C. § 1361. "The test for jurisdiction [under § 1361] is
whet her mandanmus woul d be an appropriate neans of relief.” Jones
v. Alexander, 609 F.2d 778, 781 (5th Cr.) (citations omtted)
(enphasi s added), cert. denied, 449 U S. 832, 101 S. C 100, 66 L.
Ed. 2d 37 (1980). "[Mandanus is an extraordinary renmedy which
should be utilized only in the clearest and nost conpelling of
cases." Carter v. Seamans, 411 F.2d 767, 773 (5th Cr. 1969)
(enphasi s added), cert. denied, 397 U S. 941, 90 S. C. 953, 25 L.
Ed. 2d 121 (1970).

WIllians did not request an order of nmandamus in the district
court, and the plain |anguage of the statute does not provide
jurisdiction to issue either a tenporary restraining order or a
prelimnary injunction. Accordingly, we AFFIRM the district

court's dismssal of WIllians' application on the grounds that it

| acked subject matter jurisdiction.?

1 "[ Tl here i s an obvi ous inconsistency in deciding that the court has

no jurisdiction and in entering judgnent, as the district court did, “on the
nerits.'" Wodard v. Marsh, 658 F.2d 989, 991-92 (5th Gr. Unit A Sept. 1981),
cert. denied, 455 U S 1022, 102 S. &. 1721, 72 L. Ed. 2d 141 (1982). Thus, in
assessing WIllianms' argunments, we start at the beginning, with jurisdiction.

2 Wl liams argues on appeal that his application was a request for an

order of mandanus. After reviewing the record, however, we find that this
argument was not raised in the district court and we will not consider it for the
first tine on appeal. Varnado v. Lynaugh, 920 F.2d 320, 321 (5th Cir. 1991).
Nor do we address W/l Ilians' argunent, raised for the first tine in his reply
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brief, that we should construe his application as a request for mandanus even if
he did not explicitly describe it as such a request. See Yohey v. Collins, 985
F.2d 222, 225 (5th Gr. 1993) (declining to address argument first raised in
reply brief).
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