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PER CURI AM ~
Jorge Najera-Rubio appeals his sentence challenging the 16
point increase under U S. . S.G 82L1.2(b)(2) in his base offense

level. W affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.






Backgr ound

On July 1, 1991, police officers in Laredo, Texas arrested
Najera after the owner of a vehicle witnessed Najera and an
acconplice enter the vehicle in a shopping center parking | ot and
steal two cassette players. Najera was subsequently convicted of
the felony burglary of a vehicle under section 30.04 of the Texas
Penal Code.! Najera received a sentence of six years inprisonnent
but was paroled on May 6, 1992. On May 20, 1992, the Inmm gration
and Naturalization Service deported Najera.

On June 14, 1994, a Border Patrol agent noticed Najera
standing in a park in downt own Laredo and recogni zed hi mfrompri or
arrests. The officer arrested Najera for illegal entry. Najera pled
guilty to one count of illegal entry into the United States in
violation of 8 U S.C. 81326(h).

In calculating Najera's sentencing range under the sentencing
guidelines the district court considered his conviction for
burglary of a vehicle to be an aggravated felony justifying a 16
point increase in his offense level under U S S. G 82L1.2(b)(2).
After considering Najera's crimnal history category and a
reduction for acceptance of responsibility, the district court
cal cul ated the guideline sentencing range to be 70 to 87 nonths.
The court sentenced Najera to 72 nonths inprisonnent foll owed by

three years of supervised release. Najera tinely appealed this

Thi s provision has since been anended to reduce the crine
of burglary of a vehicle to a Cass A m sdeneanor. Tex. Penal
Code Ann. § 30.04 (West 1994).



application of the sentencing guidelines contending that the
district court erred in considering his Texas burglary conviction
to be an aggravated felony justifying a sixteen |evel increase

under 82L1.2(b)(2).

Di scussi on

In United States v. Rodriguez-Guzman, 2 we hel d that the fel ony
burglary of a vehicle under section 30.04 of the Texas Penal Code
is an aggravated burglary for the purposes of US S G 8§
2L1.2(b)(2). In so holding, we rejected the fact-specific approach
to determ ning when a burglary is an aggravated felony that Najera
seeks to have applied here. That decision is dispositive of the
i ssue presented herein and, accordingly, the sentence of the

district court is AFFl RVED

2No. 94-60379 (5th Gir. June __, 1995).
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