UNI TED STATES COURT OF APPEALS
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No. 94-60761

| NTERNATI ONAL LONGSHOREMEN S
ASSQOCI ATI ON, LOCAL 20 (ILA),
Pl ai ntiff-Appellee,

ver sus
CONTAI NER TERM NAL OF

GALVESTON ( CTG),
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Southern District of Texas
(CA G 94-66)

January 9, 1996

Bef ore GARWOOD, DUHE and PARKER, Circuit Judges.”
GARWOOD, Circuit Judge:

Appel | ant - def endant Container Term nal of Galveston, Inc.
(CTGQ appeals froma judgnent vacating an arbitration award inits
favor on the grounds that the arbitrator |acked jurisdiction.
Because we find that the district court erred in its construction
of the underlying collective bargaining agreenent, we reverse.

Facts and Proceedi ngs Bel ow

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



This dispute arises out of a work stoppage at the Port of
Gal veston. On Cctober 15, 1993, CTG a narine term nal operator,
received a piece of heavy lift cargo on behalf of a steanship
conpany. The cargo arrived on a flatbed truck and needed to be
transferred fromthe truck to the dock by crane to await | oadi ng
aboard the steanship conpany’s vessel which was to call ten to
fifteen days later. On Cctober 18, 1993, CTG ordered two “hook-on”
men from the International Longshorenen’s Association Warehouse
Local 1504-8 and two certified Paceco-type crane operators from
appel l ee I nternational Longshorenen’s Association Local 20 (ILA).
Wiile the workers appeared at the appointed tine, the crane
operators refused to performthe work in a “split gang” situation
wi th the warehouse | abor.

Having failed to persuade the crane operators to performthe
work, CTG requested that an imediate Step 1 Spot G&Gievance
Comm ttee hearing be convened to resolve the dispute. A hearing
was hel d the same afternoon, but the Gievance Comm ttee was unabl e
to reach a resolution. CTG then elected to waive the Step 2
grievance procedure and requested that an arbitrator be appointed
by the Federal Mediation and Conciliation Service to hear the
grievance on an expedited basis pursuant to the terns of a
collective bargaining agreenent known as the “Deep Sea and
Coastwi se Longshore and Cotton Agreenent” (Deep Sea agreenent).
Meanwhi | e, CTG nade arrangenents with an i ndependent contractor to
performthe work at a cost of $3,553.78.

On QOctober 21, 1993, an arbitration hearing was held before



Arbitrator Ernest E. Marlatt. At the outset of the hearing, the
arbitrator entertai ned several objections to the arbitrability of
the dispute raised by ILA s counsel, M. Giffin. The nature of
one of these objections is nowdisputed by the parties, and |ies at
the heart of the issue before us today. The arbitrator took the
di sputed objection to jurisdiction under advi senent and the parties
proceeded to present testinony on the nerits of the dispute. On
Cct ober 22, 1993, the arbitrator issued an opi nion which found: (1)
the dispute was arbitrable; (2) that an unauthorized work stoppage
had occurred in violation of Rule 42 of the Deep Sea agreenent; and
(3) that CTG was entitled to recover $3,553.78 in actual and
conpensat ory danmges.

ILAthen filed a notion to vacate the arbitration award in the
court below, the United States District Court for the Southern
District of Texas, on the grounds that the arbitrator |acked
jurisdiction to hear the di spute because CTGwas not a party to the
Deep Sea agreenent. CTG answered and responded by filing its own
notion to confirmand enforce the arbitration award. The district
court found that CTGwas not a party to the Deep Sea agreenent, and
entered a judgnent vacating the award. CTG now brings this appeal .

Di scussi on

The sol e question which requires our decision is whether the

district court erred in vacating the arbitration award in favor of

CTG on the grounds that the arbitrator was without jurisdictionto



hear the dispute.! CTG advances three argunents which it contends
warrant reversal of the district court’s judgnent: (1) |ILA waived
its ability to object to the arbitrability of the dispute in the
district court on the grounds that CTG was not a party to the Deep
Sea agreenment by failing to raise the objection before the
arbitrator; (2) even if ILA did not waive its objection, the
arbitrator’s determnation that the dispute was arbitrable is
entitled to the sane deference as an arbitrator’s decision on the
merits because |LA submtted the issue to the arbitrator for
decision; and (3) the district court’s finding that CTG was not a
party to the Deep Sea agreenent was in error.

As a prelimnary matter, we note that this Court reviews a
district court’s judgnent vacating an arbitration award de novo.
@l f Coast Indus. Wrkers Union v. Exxon Co., 991 F.2d 244, 248
(5th Gr. 1993), cert. denied, 114 S. Ct. 441 (1993); E. 1. DuPont
de Nenmours & Co. v. Local 900, 968 F.2d 456, 458 (5th Gr. 1992).

Wiile it is undisputed that |ILA raised sone objection to
arbitrability at the arbitration hearing, the parties disagree as

to the precise nature of this objection. According to CTG ILA s

. We do not address another point of error raised by CTG which
is that the district court |acked subject matter jurisdiction over
ILA's notion to vacate the award because determ nation of this

poi nt woul d have no bearing on the ultinmate outcone of this case.
Even assuming that the district court |acked subject matter
jurisdiction over ILA's notion to vacate, the court clearly
possessed subject matter jurisdiction over CTGs notion to confirm

and enforce the award. Therefore, the district court could
properly deny CTG s notion to enforce the award even if it |acked
jurisdiction to vacate the award pursuant to ILA' s notion. As

counsel for CTG conceded at oral argunent, the end result is the
sane. Therefore, we decline to address this point of error.
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objection before the arbitrator was that a prior arbitrator’s
finding that no contract existed between the parties with respect
to di esel nechanics, electricians, and crane mai ntenance personnel
established that no contract existed between the parties wth
respect to crane operators because the sane persons perforned the
dual function of maintaining and operating the cranes. Therefore,
the dispute was non-arbitrabl e because there was no contractua
relationship between the parties with respect to the crane
operators. It is clear fromthe arbitrator’s decision that he al so
understood this to be the basis of |LA s objection.? CTG naintains
that LA only recast its conplaint to be that CTG was not a party
to the Deep Sea agreenent when the dispute reached the district

court. LA, on the other hand, contends that the arbitrator

2 In his opinion, the arbitrator noted:

“The Union next noved to dismss the grievance as
non-arbitrable on the grounds that the two Paceco Crane
Qperators were not covered by the nulti-enployer
Contract. The Union offered evidence that followng a
representation election, the National Labor Relations
Board had certified a separate bargai ning unit consisting
of di esel nmechani cs, crane nai ntenance, and el ectri ci ans.
It was argued that all crane nmai ntenance work is in fact
bei ng perfornmed by the certified Paceco Crane Qperators.

This argunent has no contractual validity. Crane
Operation and Cr ane Mai nt enance are separate
classifications. The Contract specifically |lists Paceco
Crane Operators as one of the covered classifications and
provi des Uni on wage scale for their work. The fact that
a Crane Operator may be qualified to perform crane
mai nt enance and may be hired fromthe sane Hring Hall
for such work does not renpbve Paceco crane operations

fromthe scope of the original contract. |In this case,
the enployees were directed to perform operation, not
mai nt enance, worKk. I ndeed, if the Union’s contention
were correct, CTG could hire nonunion |abor to operate
the crane.”



m sunderstood its objection which was that no contract of any sort
exi sted between the parties. |LA characterizes its objection as
being that the dispute was non-arbitrable because the contract
governi ng di esel nechani cs had not been executed and CTG was not a
party to the Deep Sea agreenent.

Qur determ nation of the true nature of I LA s objection before
the arbitrator is a matter of sonme inportance as it controls the
| evel of deference that the district court was obligated to give to
the arbitrator’s finding of arbitrability, and i ndeed whether the
district court should have reviewed the issue at all. The Suprene
Court recently detail ed the steps which a federal court nust foll ow
in reviewwng an arbitrator’s determnation of arbitrability in
First Options of Chicago, Inc. v. Kaplan, 115 S.C. 1920 (1995).
In First Options, the Court explained that the standard of review
to be applied by the courts will turn on whether or not the parties
have agreed to submt the question of arbitrability to the
arbitrator for decision. |If the parties have agreed to submt the
question of arbitrability tothe arbitrator, then the courts should
review the arbitrator’s determnation under the sanme highly
deferential standard as an arbitrator’s determ nation onthe nerits
“giv[ing] considerable eeway to the arbitrator, setting aside his
or her decisiononly in certain narrowcircunstances.” |d. at 1923
(citation omtted). However, if the parties have not agreed to
submt the question of arbitrability to the arbitrator, then the
courts shoul d exerci se i ndependent reviewof this decision. Id. at

1924. Odinarily, the courts should resolve the question of



whet her the parties agreed to submt the question of arbitrability
to the arbitrator by reference to the state | aw of contracts. |Id.
However, Suprene Court precedent has established the additiona
requi renent that there be “clear and unm stakabl e” evidence that
the parties agreed to arbitrate the issue of arbitrability. Id.
(citing AT&T Technol ogi es v. Communi cation Workers, 106 S. Ct. 1415,
1418-19 (1986); Steelworkers v. Warrior & Qulf Navigation Co., 80
S.C. 1347, 1353 n. 7 (1960)). Therefore, generally judicial
review of an arbitrator’s determnation will be a matter to be
resol ved by reference to the agreenent of the parties.
However, this Circuit has recognized that a party may forfeit
the opportunity for any judicial review of the arbitrability of a
dispute by failing to raise the issue before the arbitrator.
Piggly Wggly Warehouse Qperators’ Warehouse, Inc. v. Piggly Wggly
Qperators’ Warehouse Truck Drivers Union, Local No. 1, 611 F.2d
580, 583-84 (5th Cr. 1980) (holding that a party will not be
allowed to raise arbitrability for the first tinme in the district
court after having lost on the nerits whether the basis for the
surrender i s waiver, estoppel or new contract). A party who fails
to raise the issue of arbitrability before the arbitrator wll not
be permitted to challenge the arbitrator’s authority in the federal
courts after having lost on the nerits. |d.
W first address the question of whether ILA waived its
objection to arbitrability on the grounds that CTG was not a party
to the Deep Sea agreenent by failing to raise this objection before

the arbitrator. The answer to this question is not clear-cut as



the record of the arbitration hearing reveal s that

was convol uted at best.® As we noted earlier,

MR GRIFFIN

On the 19th of June, 1990
there was an arbitration
between South Atlantic
and its affiliate Local
20 and West @l f WMaritine
W th respect to Container
Term nal of @Gl veston or
CTG Inc. And it was an
Expedi t ed Arbitration
Hear i ng. I have
previ ously given you what
has been narked or shoul d
be marked as Exhibit No.
2 which is the letter
dated June 19 of 1990 . .

The Exhibit 1 will be
t he Di esel Mechani cs,
Cr ane Mai nt enance and
Electricians is [sic] a

contract term nating
March 31, 1996. If you
will make reference to
the last page of the
docunent , it IS an
unsi gned contract. | t
has not been signed by
this local, Local 20. |If
you would be directed to
t he June 19t h, ‘90

decision by the arbiter,
which | think is binding
upon the parties, it was
held and [sic] because of
the lack of a contract,
t hen t he conpl ai nts
rai sed by the local could
not be heard with respect
to CIG Inc. . . And
ultimately t here was
negotiation with respect
to the contract which has
never been signed and is
still subj ect to
negoti ati on. So if in
fact we’'re going to be
consistent wth respect
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is clear that

| LA's objection

| LA



MR, MARLATT:

MR GRI FFI N

to the prior rulings
concerni ng di sputes anong
these parties, in that
there has been a previous
ruling that there is no

relationship bet ween
these parties, then we
are i nproperly before

this body. There shoul d
not be an arbitration,
there is no contract and
absent and [sic] proving
up t he contract to
sonehow get around this
June 19th, 1990 deci sion
which [sic] they prevail
under the sanme argunent.
And | think there are
sone problens there and
we would object on that
basi s al so.

So you're taking the
position that Local 20 is
not t he bar gai ni ng
representative for these
enpl oyees?

|’m taking the position
that there is no contract

between CTG I nc. and
Local 20. And if it says
in this opinion “It is
the Arbitrator’s opinion
t hat neither the

Agreenment nor any past
practice is set forth
that *diesel nechanics’
were to be governed by
the ternms and conditions
of the Deep Sea and
Coastwi se Longshore and
Cotton Agreement
effective Cctober 1, 1990
[ sic] and term nating
Novenber 30, 1990. As

such, the incident in
guestion IS not
arbitrable.” Ther ef or e,

if in fact there has been
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a previous ruling that
the relationship of these

parties absent a
contract, absent this
what has been -- and we
can -- there are a nunber
of t hose docunents --
excuse ne. A nunber of
contracts floating
around. W would |[ike

one of them admtted as
an exhi bit.

MR MARLATT: The one you gave ne a
second ago?

MR, GRI FFI N No. I’mtal king about --
I’m asking about t he
bl ack book. I’ m tal king

about the contract, the

Deep Sea Longshore

contract at Texas Ports

in [sic] Lake Charles.

Absent there being an

appl i cati onal

relationship between CTG

and |.L.A Local 20, then

this body has no

authority to nme and so

just on a jurisdictiona

basis al one, once the

arbitrator has decided on

June 19th, 1990 that it

was not arbitrable and

[sic] the dispute earlier

when |.L. A Local 20 cane

to resolve a dispute that

it had with CTG then |

think the consistency or

the rule of law binds

this body to say | don’t

have authority to hear

this. Absent you proving

up the contract. And

what we’ve given you is

Exhibit 1 which
is the contract that has not been executed. There has not been an
agreenent of the parties. The parties worked through the problem
There is [sic] still sonme problens with this contract. It has not
been signed off on by the local. It has not been signed off by the
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rai sed sone objection to the arbitrability of the dispute but the
preci se grounds for the objection are uncertain. This confusion

stens primarily fromILA s reliance on an arbitrator’s opinion in

South Atlantic. There is no -- and so absent there bei ng sone kind
of proof, its just not arbitrable and | think they should be bound
by the sanme rule of lawin terns of the position they took before
the arbitration when we tried to cone before this body to say,
“Look, there’s a problem here. It needs to be arbitrated.” and
[sic] this body turned us away and said , *“No. No contract in
exi stence, no relationship and therefore go work out a contract.

. . They've still got to go to the second |evel and execute the
cont of 42 -- this body’'s previous decision. And | think that’s

my point.

MR, MARLATT: Well, when you say that
you had not waived the
Step 2, the Step 2 would
be comng out of that
contract though; would it
not? Are you recognizing
that there is a Step 2
procedure even t hough
there’s no --

MR, GRI FFI N Even in t he Step 2
procedure we were going
to argue that there’'s no
authority to hear it.

MR. MARLATT: OCkay. Your position is
not inconsistent.

MR @RI FFI N: [t’s not an inconsistent
position. Al 1’m saying
is let’s assune their
position is correct. We

can ask for an energency

hearing that <calls for

work stoppage and let’s

junp passed [sic] Step 2

and get before this body.

For argunent  purposes,

let’s agree wth that.

And once it’s agreed,

does this body have
jurisdiction to hear it. And we're saying that it does not and |
think that’s where we are and our position is consistent.

11



an earlier dispute between the parties as support for its objection
that the current dispute was not arbitrable. The arbitrator in the
earlier dispute concluded, “that neither [in] the Agreenent nor any
past practice is [it] set forth that ‘diesel nmechanics’ were to be
governed by the terns and conditions of the Deep Sea and Coastw se
Longshore and Cotton Agreenent.” |LA argued that this previous
arbitration established “the | ack of a contract” and “that thereis
no rel ati onshi p between these parties.” Therefore, |LA argued that
the present dispute was not arbitrable.

If ILA's objection was truly that there was no contract
what soever between the parties, its logic in relying on the
previous arbitrator’s opinion was fundanentally flawed. The
previous arbitration concluded only that there was no contract

between the parties with respect to diesel nechanics, not that

there was no contract of any sort. | ndeed, the previous
arbtirator’s conclusion presunes that CTG and | LA were parties to
the Deep Sea agreenent. This nust be the case otherw se the
gquestion of which job classifications fell within the scope of the
Deep Sea agreenent woul d be wholly irrel evant.

This flaw in ILA's logic led both the arbitrator and CTG to
reasonably conclude that |ILA' s objection that there was “no
contract” neant that there was no contract wth respect to Paceco-
type crane operators. |LA s counsel made no effort to clarify his

objection even when it becane apparent that it had been

12



m sunder st ood. * When the arbitrator

advi sed the parties that

he

4 The follow ng exchange clearly reflects that CTG s counsel

M. Jensen, and the arbitrator

understood I LA s objection to be

that the Paceco-type crane operators were not covered by the Deep

Sea agreenent:

MR, JENSEN

Well, | think the easy
answer to the objection
and to the notion that
has been | odged by Loca
20's counsel is that this
arbitration before
arbitrator Mlden J. Fox
dealt with a group of
per manent empl oyees
enpl oyed upon CTG s
prem ses known as diesel

mechani cs, el ectrici ans
and crane mai nt enance
personnel . I n this
arbitration, we took the
position t hat t hose
enpl oyees wer e not

covered under Exhibit 1,
t he Deep Sea and
Coastwi se Longshore and
Cotton Agreenent. It’'s
not within the scope of
the work as defined in
t hat contract. The
arbitrator agreed wth
that. As a result, those
court [ sic] group of
enpl oyees I n t hat
bargai ning unit were not
covered by any collective
bar gai ni ng agreenent .
Local 20 then noved the
Nat i onal Labor Rel ations
Board for Certification
el ection which was held.
The bar gai ni ng has
conti nued. The question
whet her or not there is
or is not a contract for
that court [sic] group of
enpl oyees is inmaterial
to this proceeding. | t
has nothing to do wth
the scope of work and the

13



woul d have to defer ruling on ILA s objection until he could

“det erm ne what

enpl oyees were actually

parties to the black
contract whi ch we
introduced as Exhibit 1
which is the Deep Sea and
Coastw se Longshore and
Cotton  Agreenent under
whi ch the parties who are
both parties to that
contract were operating
at the tinme

that this dispute and work stoppage occurred.

MR, MARLATT:
MR, JENSEN
MR, MARLATT:
MR, JENSEN
MR, MARLATT:

So you’'re saying that the
enpl oyees represented by
Local 20 are covered by
this contract except for
t hose certain
occupati onal groups which
were found not to Dbe
covered?

And not covered under the

scope of work. That' s
exactly correct, Your
Honor .

Then we’'re going to have
to get into the nerits of
the case to determne
what enpl oyees wer e
actually involved in this
work stoppage before

can determ ne whether or
not his objectionis --

If that is the union’s

posi tion. That IS
correct.

Then | wll tentatively
def er ruling on t he
union’s obj ection of

jurisdiction until we get
into the facts and find
out what enployers [sic]
we're actually talking
about here .

14
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stoppage,” this m sunderstanding should have becone apparent to
| LA's counsel. If ILA s position was that there was no contract
between the parties, an inquiry into which enpl oyees were invol ved
in the work stoppage was superfl uous.

ILA's failure to «clearly present its objection to
arbitrability tothe arbitrator even when it becane evident that it
had been m sunderstood was arguably tantanount to failing to
present the objection at all. Therefore, were determ nation of the
guestion necessary to resolve this appeal, we mght well be
inclined to hold that ILA waived its right to review of the
arbitrator’s determnation of arbitrability. W do not cone to
t hat, however, because our disposition of this case need not rest
on that basis.

CTG next argues that by objecting and arguing the issue of
arbitrability tothe arbitrator CTGsubmtted that i ssue to himfor
decision. Therefore, CTG argues, regardless of the basis of the
objection, the arbitrator’s determnation that the dispute was
arbitrable is entitled to the sane degree of deference as an
arbitrator’s decision onthe nerits. W believe that this argunent
is foreclosed by the Suprene Court’s recent decision in First
Opti ons, supra. In First Options, the Suprene Court held on
simlar facts that objecting to arbitrability and arguing that
issue to the arbitrator did not constitute “cl ear and unm st akabl e”
evidence that the Kaplans had agreed to submt the issue of
arbitrability to the arbitrator for decision, but rather sufficed

to preserve the issue for independent judicial review First

15



Options, 115 S. Ct. at 1925. Because First Options appears to be
controlling on the facts of this case, we nust reject this
particul ar argument of CTG?®

Therefore the di spositive issue is whether the district court
erred inits determnation that CTGwas not a party to the Deep Sea
agreenent. At issue is the construction of the preanble of the
Deep Sea agreenent which reads:

AGREEMENT
ENTERED | NTO BETWEEN
“The Owners and/or Operators and/or Agents and

St evedores of all deep sea and coastw se vessel s arriving

at and/or departing fromall Ports in Texas and the Port

of Lake Charles, Louisiana, subscribed for by the West

Qulf Maritinme Association, and their respective regul ar

and associ ate nenbers, hereinafter styled First Parties,

and the South Atlantic and @lf Coast D strict,

I nt ernati onal Longshorenen’ s Associ ation, and affiliated

deep sea locals . . . towt, Local No. 20 of (al veston,

Texas . ?
The district court held that while it was undi sputed that CTG was
a nmenber of the West Gulf Maritinme Association (WGMA), the Deep Sea
agreenent did not indicate that nenbers of the WGVA were t hensel ves
governed by the agreenent. The district court held that only
owners, operators, agents, and stevedores subscribed for by the
WGMA or subscribed for by the “regular and associ ate nenbers” of

the WGVA were parties to the agreenent. The court then concl uded

5 We note, wi thout deciding, that First Options suggests that
deferenti al review of an arbitrator’s determ nation  of
arbitrability wll only be appropriate where the parties have

clearly and explicitly agreed either in the underlying contract, in
the subm ssion agreenent, or in the record of the arbitration
proceeding to submt the issue to the arbitrator. The Court
rejected the argunent that it was necessary for the objecting party
to seek to enjoin the arbitration or force the other party to seek
a notion to conpel in order to preserve the issue for independent
judicial review First Options, 115 S.Ct. at 1925.
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that since CIG was not an owner, operator, agent or stevedore, it
was not a party to the agreenent. Therefore, the dispute was not
arbi trabl e.

Both in its brief and at oral argunent, CTG chall enged the
district court’s construction of the Deep Sea agreenent. CTG
argued that it is a party to the agreenent by virtue of its
menbership in the WGVA al one. However, CTG also argued that as a
term nal operator it regularly received and hel d cargo on behal f of
its clients, thereby making it an “agent” within the terns of the
Deep Sea agreenent as well.

We understand the term “First Parties” to enconpass two
gr oups: (1) “Omners and/ or Operators and/or Agents and
Stevedores . . . subscribed for by the Wst Qlf Mritine
Association”; and (2) the “regular and associ ate nenbers” of the
West Qulf Maritinme Association. The conma separating the clause
“and their respective regular and associate nenbers” from the
previous clause dealing wth subscription indicates that the
menbers of the WGVA are thensel ves to be considered parties to the
Deep Sea agreenent in addition to those owners, etc. “subscribed
for” by the WaGVA. Under the district court’s construction of the
contract, the clause should read “subscribed for by the West Qulf
Maritime Association and their respective regular and associate
menbers.”

Qur construction of the contract finds additional support in
a later clause in the Deep Sea agreenent which refers to the

“menmbers of the West @ulf Maritine Associ ation who are Owmers or

17



QOperators or Agents or Stevedores . . .” The district court’s
construction of the agreenent woul d nean that nenbers of the WGVA,
sone of whom are thenselves owners, operators, agents or
st evedores, are subscribing for other owners, operators, agents or
stevedores. W believe the sounder construction is that the First
Parties to the contract are owners, agents, operators and

st evedores subscribed for by the WGVA as well as nenbers of the

WGMA sone of whom are owners, operators, agents or stevedores. As
it is undisputed that CTGis a nenber of the WGVA, we find that CTG
is also a First Party to the Deep Sea agreenent regardless of
whet her CTG acts as an agent. Even assum ng arguendo that the
district court was correct that it was necessary for CITGto be an
agent (as well as a WGVA nenber) in order to be a party to the Deep
Sea agreenent, we are nevertheless satisfied that CTGs role as a
mari ne term nal operator receiving and hol di ng cargo on behal f of
its vessel custoners nmakes it an agent as that termis generally
under st ood. See Whitconbe v. Stevedoring Serv. of Am, 2 F. 3d 312,
316 (9th Gr. 1993) (“Atermnal operator may be both an agent of
the carrier and a bailee of the cargo for the cargo owner.”)®
Therefore, we conclude that the district court erred in

finding that the dispute was not arbitrable because CTG was not a

6 At oral argunent, |LA asserted that the contract | anguage
required CTGto be both “agent and stevedore” to be a party to the
Deep Sea agreenent. G ven the fact that stevedores generally act
as agents for third parties in the l|oading and unloading of
cargoes, the construction urged by | LA wul d be redundant. W find
that “and” is being used disjunctively, rather than conjunctively
as urged by ILA Therefore, we believe that the discrepancy
between the use of “and/or” and “and” is sinply the result of
i npreci se drafting.
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party to the Deep Sea agreenent.
The district court’s judgnment is accordingly reversed and the
cause is remanded for further findings consistent herewth.

REVERSED AND REMANDED.
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