IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60745
Conf er ence Cal endar

Rl CHARD BI RKS,
Pl ai ntiff-Appellant,
vVer sus
DR. GLENN BERRY
Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court

for the Southern District of Texas
USDC No. 90-CV-49

March 21, 1995
Bef ore GARWOOD, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

Pursuant to 42 U . S.C. 8 1983, Texas prisoner Ri chard Birks,
proceeding in forma pauperis, sued a prison physician, alleging
medi cal mal practice and i nconpetence. A hearing was held

pursuant to Spears v. MCotter, 766 F.2d 179 (5th Gr. 1985).

Birks' allegation does not give rise to a 8 1983 cause of action.

Varnado v. Lynaugh, 920 F.2d 320, 321 (5th G r. 1991). The

district court did not abuse its discretion in dismssing the

action as frivolous. See 28 U . S.C. § 1915(d); Booker v. Koonce,

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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2 F.3d 114, 115 (5th Gr. 1993). The dism ssal was clearly
supported by the Spears hearing.

Bi rks enhances his all egations on appeal, using | anguage
suggestive of deliberate acts. W do not consider factual issues
raised for the first tinme on appeal. Varnado, 920 F.2d at 321.

Addi tional factual evidence is unnecessary because Birks has
stated no cause of action. Furthernore, this appeal is

frivolous. See Coghlan v. Starkey, 852 F.2d 806, 811 (5th Cr.

1988). It is dismssed as such. See 5th Cr. R 42.2.

APPEAL DI SM SSED



