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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
ROBERTO CHAPA CANALES

I n Cust ody,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Southern District of Texas
(L 94 119)

(  July 7, 1995 )

Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, Circuit Judges.”’
GARWOOD, Circuit Judge:

Def endant - appel | ant Roberto Chapa- Canal es (Canal es) appeal s
his conviction on a conditional plea of guilty, arguing that the
district court erred in denying his notion to suppress evidence
obtained in an allegedly unlawful stop of Canales's vehicle. W

conclude that the district court did not err in holding that the

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession."
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



of fi cer had reasonabl e suspicion to justify the stop and therefore
affirm
Facts and Proceedi ngs Bel ow

On June 4, 1994, Border Patrol Agent Kenneth Edwards (Edwar ds)
and his partner, Joe Chavez (Chavez), were on duty near a Border
Patrol checkpoint on H ghway 359, about 36 to 40 mles fromthe
Mexi can border. Hi ghway 359 runs east to west and intersects FM
2050, which runs north to south, in Bruni, Texas. The checkpoint
is west of Bruni on H ghway 359. Three mles west of the
checkpoint is a |locked gate (the La Purisinma gate) that opens onto
a private ranch road. Fromthe La Purisinma gate, the ranch road

runs in a northeast direction across the Benavi des ranch to Gate 5,

whi ch opens onto FM 2050 several mles north of Bruni. By using
the private ranch road, it is thus possible to avoid the
checkpoi nt. Edwards, who had worked at the checkpoint for seven

years, testified that the ranch road had frequently been used by
narcotics smugglers in the past and that ranch enpl oyees often sold
keys to the gates to snugglers.

Around 5:45 p.m, agents at the checkpoint received atip from
an enpl oyee of the ranch that an unauthorized vehicle had entered
the ranch at the La Purisima gate. The informant described the
vehicl e as a beige pickup truck with a black tool box in the back;
Edwards testified that tool boxes were often used to snuggle
narcotics. Sensors along the ranch road, which had been installed
by the Border Patrol several years earlier, subsequently confirned

that a vehicle was travelling on the private road. Edwar ds and



Chavez proceeded to Gate 5. Edwards was driving a sedan; Chavez
was behind himin a Suburban.

As Edwards approached Gate 5, he saw a beige pickup truck
exiting the gate; the truck turned south on FM 2050. To avoid
alerting the driver, Edwards continued travelling north on FM 2050
and radi oed Chavez to be on the | ookout for the truck. Chavez, who
had pul | ed t he Suburban over to the side of the road just south of
Gate 5, radioed back that a beige pickup truck with black tool
boxes in the back had just passed him headed south on FM 2050.
Edwar ds and Chavez both turned to follow the truck; Edwards passed
Chavez and caught up with the truck north of Bruni. Meanwhi | e,
Chavez ran a check on the truck's |license plate, which showed that
the plates were not registered. Edwards testified that it was
common for people snuggling narcotics to put unregistered |icense
pl ates on their vehicles, although it could al so nean that the car
was only recently registered.

After following the truck for several mles, Edwards pulled it
over in Bruni. As he approached the truck, he noticed the odor of
mar i huana. Wil e Edwards was questioning the driver, Canales, the
odor of mari huana becane stronger. Edwards then arrested Canal es.
A subsequent search of the vehicle reveal ed that Canal es had been
transporting 666 pounds of marihuana in the tool boxes.

Canal es was i ndi cted on one count of possessionwithintent to
distribute in excess of 100 kil ograns of mari huana, in violation of
21 U S.C 88 841(a)(1) and 841(b)(1)(B). He filed a notion to

suppress, arguing that Edwards di d not have reasonabl e suspicion to



make an investigatory stop of the truck and that the stop was
therefore unlawful. At the suppression hearing, Canal es's counsel
cross- exam ned Edwards concerning the rel ative hei ght of Edwards's
sedan to the truck, inplying that Edwards coul d not have seen the
t ool boxes in the bed of the truck before he pulled the truck over.
Edwar ds, however, testified that he had had a level view of the
truck bed and that he had seen the tool boxes in the bed of the
truck. The district court denied the notion to suppress, holding
that, given the totality of the circunstances, Edwards had
reasonabl e suspicion to stop the truck.

Canal es then entered a conditional plea of guilty, reserving
the right to appeal the denial of the suppression notion. Because
of his prior felony drug convictions, Canales was subject to a
statutory mnimm sentence of ten years' inprisonnent.? The
district court inposed the statutory m ni numsentence and an ei ght -
year term of supervised rel ease. In his tinely appeal, Canales
argues only that the denial of his nobtion to suppress was
erroneous.

Di scussi on

In reviewwing a district court's ruling on a notion to
suppress, we consider the evidence in the light nost favorable to
the party who prevailed bel ow United States v. Baker, 47 F.3d
691, 693 (5th Gr.), petition for cert. filed, = US LW

. See 21 U.S.C. 8 841(b)(1)(B) ("If any person commts such a
violation after a prior conviction for a felony drug offense has
becone final, such person shall be sentenced to a term of
i nprisonnment which may not be less than 10 years . . .").
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(May 30, 1995) (No. 94-9460). Regarding investigatory stops, we
review the district court's findings of historical fact for clear
error, but consider de novo the ultimate |egal conclusion as to
whet her those facts nade the stop reasonable. United States v.
Casteneda, 951 F.2d 44, 47 (5th Gr. 1992).

"[A] tenporary investigative stop of a vehicle nmay be nmade by
aroving patrol if the Border Patrol agents are aware of “specific
articulable facts, together with rational inferences from those
facts, that reasonably warrant suspicion' that the vehicle is
involved in illegal activities." United States v. Cardona, 955
F.2d 976, 980 (5th Gr.), cert. denied, 113 S.Ct. 381 (1992)
(quoting United States v. Brignoni-Ponce, 95 S. Q. 2574, 2582
(1975)). The determ nation whether an officer had reasonable
suspicion to stop a vehicle is fact-sensitive, depending on the
totality of the circunstances known to the officer and his
experience in evaluating such circunstances. Casteneda, 951 F.2d
at 47. The Suprene Court has set forth a nunber of factors that
courts may consider in determning whether the officer had a
reasonabl e suspi ci on

"1) characteristics of the area; 2) proximty to the

border; 3) usual patterns of traffic and tinme of day; 4)

previ ous experience with alien or drug snuggling in the
area; 5) behavior of driver, including obvious attenpts

to evade officers'; 6) appearance or behavior of
passengers; 7) appearance of the vehicle; and 8) officer
experience." United States v. Ramrez-Lujan, 976 F.2d

930, 933 (5th Cir. 1992), cert. denied, 113 S. . 1587
(1993) (citing Brignoni-Ponce, 95 S.Ct. at 2582).

Even if the officer's assessnent of the circunstances is ultimtely

m st aken, we do not exclude the evidence obtained thereby if the



of ficer had an objectively reasonable good faith belief that the
facts then knowmn to himjustified the stop under the appropriate
standard. United States v. De Leon-Reyna, 930 F.2d 396, 402 (5th
Cir. 1991) (en banc); see also Ramrez-Lujan, 976 F.2d at 934 & n. 4
(stop was justified when officer "acted with an objectively

reasonabl e good faith belief that he had a reasonable articul able

suspicion that legally justified stopping [the defendant] . . .").
On appeal, Canales argues that Edwards did not have a
reasonabl e suspicion justifying the stop of Canales's vehicle. 1In

this regard, he argues principally that Edwards coul d not have seen
the tool boxes in the bed of Canales's truck until he had al ready
stopped the truck. The district court chose to credit Edwards's
testinony that he did in fact see the tool boxes in the truck
before he stopped it, and we do not find this determnation to be
clearly erroneous. Canal es presented no solid factual evidence
regarding the height of his truck relative to Edwards's sedan or
the height of the tool boxes relative to the bed of the truck.?
The only evi dence was Edwards' s testi nony on cross-exam nation t hat
the bed of the truck was about two feet deep, that the tool boxes
were approximately two feet tall, and that he had a | evel view of
the bed of the truck while he was followng it from about thirty
feet back. G ven these circunstances, we cannot say that it would

"def[y] physical laws" for Edwards to be able to see the too

2 Nor was there any evidence concerning the |ay of the road;
we do not know whet her the road di pped at sone point, which m ght
have al |l owed Edwards to see into the bed of the truck.
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boxes. See United States v. Lindell, 881 F.2d 1313, 1322 (5th Cr
1989), cert. denied, 110 S.C. 1152, and cert. denied, 110 S.C
2621 (1990).

Nevert hel ess, even if we thought Edwards's testinony that he

could see the tool boxes "incredible as a matter of law " see
Casteneda, 951 F.2d at 48, we would still find that he had a
reasonabl e suspicion to believe that the tool boxes were in the
truck because his partner, Chavez, had radioed to tell himthat a
bei ge pickup truck with tool boxes in the back had just left Gate
5 and headed south on FM 2050. Canal es does not suggest, nor do we
think he could, that Chavez, who was sitting by the side of the
road i n a Suburban and wat ched Canal es's truck drive past himas it
headed south, could not have seen the tool boxes.

Moreover, the other articul able facts known to Edwards at the
time he stopped Canales's truck clearly sufficed for a properly
trained officer to reasonably conclude that he had a reasonable
articulable suspicion that legally justified the stop. See
Ram rez-Lujan, 976 F.2d at 934 & n. 4. The truck had been reported
to have entered the ranch road wi t hout authorization. Edwards, who
had worked at the checkpoint for seven years on the date of this
particul ar stop, knewthat the ranch road was a qui ck and effective
way of circunmventing the checkpoint and that it was frequently used
by drug snugglers for that reason, and that ranch enpl oyees had

sold keys to the ranch gates to drug snugglers in the past.® The

3 The ranch road was a private road and was cl osed to public
traffic. This fact distinguishes the present case from
Casteneda, in which we noted that the nere fact that the
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La Purisima gate was | ocated approximately 36 to 40 mles fromthe
Mexi can border. See United States v. Inocencio, 40 F.3d 716, 722
& n.7 (5th Gr. 1994) (noting that this Court generally considers
vehicles travelling within 50 mles of the border to be in close
enough proximty to the border to justify a reasonabl e suspicion
that the vehicle originated its journey at the border). When
Chavez ran a check on the truck's license plates, they were found
to be unregistered.

Canal es's attenpt to parse these facts is unavailing. The
test is one that accounts for the totality of the circunstances;
"[r] easonabl e suspicion . . . is not limted to an anal ysis of any
one factor." Id. at 722. Although in isolation, each of these
facts mght not in itself have been sufficient to support a
reasonabl e suspicion of illegal activity, taken together they were

adequate to justify the stop of Canal es's truck.

Concl usi on
The district court did not err in denying Canales's notion to
suppress the evidence seized fromhis truck. The district court's
judgnent is therefore

AFFI RVED.

def endant was driving on a public road that was known to be
frequently traversed by drug snugglers attenpting to circunvent a
checkpoint did not in itself support a reasonabl e suspicion of
illegality. Casteneda, 951 F.2d at 47 n. 4.
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