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PER CURI AM *
Javi er Rodriguez-Hernandez appeal s his sentence, chall enging
the 16 point increase under U S S.G 82L1.2(b)(2) in his base

of fense conputation. Finding this appeal controlled by our recent

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



decision in United States v. Rodriguez-Guzman,! we affirm

Backgr ound

In the early norning hours of April 1, 1988, Rodriguez broke
into a comercial building in Laredo, Texas. Police dispatched to
the scene discovered Rodriguez inside the store behind the cash
register. He was arrested for burglary, convicted under the Texas
burglary statute,? and sentenced to six years probation. He was
released into the custody of the Immgration and Naturalization
Servi ce which deported himto Mexico.

On March 15, 1990, police officers in Laredo again arrested
Rodriguez after he and an acconplice robbed an individual at
gunpoint. Rodriguez pled guilty to aggravated robbery and was
sentenced to seven years inprisonnent. He was paroled on April 22,
1992. The next day, the INS deported himto Mexico.

On April 20, 1994, Border Patrol agents received information
that a known smuggl er of aliens had been seen driving alone in a
brown Canmaro in an area where aliens are often snuggl ed across the
Mexi can border. When agents spotted the vehicle, it carried four
passengers. Suspecting the smuggling of undocunented al i ens, agents
st opped the car to conduct an inm gration i nspection. Rodriguez was
one of the passengers; he admtted that he had just reentered the

United States by swmm ng across the Rio Grande river.

INo. 94-60379 (5th Cir. June __, 1995).
°Tex. Penal Code 8§30.02.



Rodriguez pled guilty to one count of illegal reentry into the
United States in violation of 8 U S.C. 81326(b). At sentencing,
because of his prior deportation after conviction for an aggravat ed
felony the district court increased Rodriguez's base of fense | evel
by 16 points wunder U S . S. G 82L1. 2. The aggravated felony
requi renment was satisfied by either the burglary conviction or the
aggravated robbery conviction. The district court rejected
Rodri guez's objections to the sentencing conputation, cal cul ated a
range of 57 to 71 nonths inprisonnent, and sentenced himto 60
nmont hs i nprisonnent foll owed by three years of supervised rel ease.
Rodriguez tinely appealed his sentence contending only that his
Texas burglary conviction is not an aggravated felony warranting a

16 | evel increase under 82L1.2(b)(2).

Di scussi on

In United States v. Rodriguez-Guzman, we held that a felony
conviction under section 30.02 of the Texas Penal Code for the
burgl ary of a nonresidential building was an "aggravated fel ony" as
that term is used in US S G 82L1.2(b)(2). That decision is
di spositive of the issue presented herein and, accordingly, the

sentence of the district court is AFFl RVED



