IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60711
Summary Cal endar

LEON LUXEMBURG,
Pl ai ntiff-Appellant,
vVer sus
TEXAS A & M UNIVERSI TY SYSTEM ET AL.,
Def endant s,

DR LARRY S. SLOITA, DR WLLIAM J.
MERRELL and DR. JAMES M MCCLOY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for
the Southern District of Texas
(CA- G 93-39)

(June 12, 1995)
Bef ore REAVLEY, H G3 NBOTHAM and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *
Dr. Luxenmburg was an Assistant Professor at Texas A & M
University in Galveston, Maritinme Coll ege (TAMJUG . Luxenburg filed
a section 1983 and Title VII suit against TAMJUG and several

adm ni stration nenbers, Larry Slotta, WIlliam Merrell, and Janes

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



McCd oy, alleging that the school |lowered his salary in retaliation

for the exercise of his right to free speech and discrimnated

against himdue to his religion and ethnic origin.?! The district

court granted the defendants' notion for summary judgnent and

di sm ssed Luxenburg's clains. Luxenburg appeals. W affirm
BACKGROUND

On May 10, 1990, Dr. Slotta sent a nenorandum to Luxenburg
outlining a pre-enploynent conversation concerning salary
structure. The neno expl ai ned that Luxenburg's salary woul d be at
| east $41, 000 for two senesters, with TAMJG covering two-thirds of
this salary and Luxenburg providing the other one-third of his
salary from grant funds. The sane terns of conpensation were
repeated in an August 8, 1990 letter sent by Slotta to Luxenburg.
The enpl oynent contract, given to Luxenmburg on August 13, 1990,
listed his salary as $4,555.56 per nonth, but stated that
"notification of salary will be forthcomng at a later date.” On
Septenber 1, 1990, a "500R' form broke down the $4, 555. 56 paynent
into conponents reflecting the two-thirds/one-third conpensation
pl an.

Luxenmburg did not obtain the anticipated grant noney and the
def endants reduced his salary according to their obligation under
the contract terns. Luxenburg alleges that his salary was reduced
in retaliation for exercise of his free speech right. Luxenburg

contends that he exercised his right to free speech when he refused

. Luxenburg al |l eged several other clains, but the
district court dismssed all clains but the Title VII and section
1983 clains. Luxenburg did not appeal the dism ssal of his other
cl ai ns.



to submt a grant proposal in which Slotta included fraudul ent and
incorrect statenments. After Luxenburg di scovered that the proposa
was submtted without his approval, he wote to the authority to
which it was submtted requesting its wthdrawal from
consi derati on.

The district court gave the parties a strict docket-control
order requiring all dispositive notions to be filed by July 15,
1994, and all responses to be filed by July 29, 1994. The
defendants filed a tinely notion for summary judgnent. Luxenburg
filed his response and notion to file out of tinme on August 30,
1994. The district court denied Luxenburg's notion to file out of
tinme for failure to show cause. The court granted sunmary j udgnment
for the defendants and dism ssed the suit. Luxenburg appeals the
summary judgnent with respect to his section 1983 claim only,
contending that the district court inproperly failed to consider
the evidence presented by him with his response to defendants'
summary judgnent notion and inproperly considered evidence
presented by the defendants with their summary judgnent notion. He
contends that he has raised a material issue of fact with respect
to the defendants' notivation in lowering his salary.

DI SCUSSI ON

The district court concluded that Luxenburg did not present a
prima facie case under section 1983 because he did not show that
his enployer's disciplinary action (lowering his salary) was in
retaliation for his speech. Luxenburg was required to show that
hi s enpl oyer would not have taken the sane action if not for the

constitutionally protected incident. See Bradley v. University of




Tex. M D. Anderson Cancer Cr, 3 F.3d 922, 925 (5th Cr. 1993).

The district court concluded that Luxenburg presented no
evi dence beyond his pleading to support his clai mthat the decrease
in salary was notivated by retaliation for his protected speech.
The court correctly concluded that Luxenburg, as the nonnoving
party, could not rest upon nere allegations or denials in his

pl eadi ngs. See Anderson v. Liberty Lobby, Inc., 106 S. C. 2505,

2510 (1986).

Luxenmburg contends that he did present evidence beyond his
pl eadings in the formof an affidavit submtted wth his response
to the defendants' notion for summary judgnment.? The district
court did not consider this affidavit because it was not tinely
filed. Luxenburg contends that this constituted reversible error
by the district court. Luxenburg's response was not filed in a
tinmely manner in violation of the district court's Local Rule 6-E.
The court did not abuse its discretion in considering the
def endants' noti on unopposed due to Luxenburg's failure to submt
this response and supporting evidence in a tinely manner. See

Victor F. v. Pasadena Indep. School Dist., 793 F.2d 633, 635 (5th

Cir. 1986)(a district court's application of local rules is subject

to an abuse of discretion review standard).

2 In this affidavit Luxenburg asserts that his contract
did not provide for the salary reduction and he was unaware of
any agreenent to reduce his salary if he did not acquire grant
money. Even this affidavit acknow edges that Slotta discussed
the proportional salary structure with Luxenburg before hiring
him Even if this discussion does not nmake the salary structure
bi nding on the parties as a matter of contract, it does indicate
a notivation, other than retaliation for speech activities, for
t he subsequent sal ary reduction.
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The district court went on to state that the defendants had
produced evi dence i ndi cating that the decision to | ower Luxenburg's
sal ary woul d have taken place in any case because his enpl oynent
agreenent indicated that if no grant noney was acquired, his salary
woul d reflect the two-thirds of the total for which the school was
responsi ble. The court then concluded that the defendants, as the
movants, had net their sunmary judgnent burden. In reaching this
conclusion, the court relied on several docunents submtted by
defendants indicating that the reduction in salary was taken in
accordance with the 500R form

Luxenmburg contends that under Texas contract principles the

court could look only to the contract itself in construing the

terms of the contract. Luxenmburg has not brought a breach of
contract claim The district court was not charged wth
determning whether, in reducing Luxenburg's <contract, the

def endant s breached their contract. The district court was charged
wth determ ning whether there was a material issue of fact with
respect to the defendants' notive in reducing Luxenburg' s sal ary.
The docunents in question were adm ssi bl e evidence of the school's
nmotive for reducing Luxenburg's salary, even if they were not
adm ssible for purposes of interpreting what was contractually
bi ndi ng on the parties.

Luxenmburg presented no contradi ctory evidence indicating that
this alleged notive for the salary reduction was nerely a pretext
or that it was fabricated. Luxenburg presented no evidence |inking
the salary reduction to the exercise of his right to free speech.

AFFI RVED.



