IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60705
(Summary Cal endar)

WAYMON HOWARD,
Pl ai ntiff-Appellant,

ver sus

ARTHUR VALESQUEZ, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(94- CV-552)

(January 13, 1995)

Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

Pl aintiff-Appellant Waynon Howard, a prisoner of the State of
Texas, appeals the dismssal under 28 U S.C. 8§ 1915(d) of his

pro se, in forma pauperis prisoner's action under 42 U S. C. § 1983.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Concluding that the district court abused its discretion in
di sm ssing Howard's claimthat defendants' failure to protect him
from another inmate constituted deliberate indifference wthout
devel opi ng the factual basis for the claim we reverse and renand.
I
FACTS AND PROCEEDI NGS

Howard filed a civil rights action against Arthur Val esquez,
the Seni or Warden at Ransey Unit; Lieutenant Joseph Moya, the shift
officer; Marshall D. Herklotz, the Southern Regional Director; and
John E. Stice, the Deputy Director of the Texas Departnment of
Crimnal Justice. Howard alleged that (1) he was physically
assaulted by Calvin Earl Martin, a "non safekeeping inmate," while
in the shower area; (2) he is a "safe keeping protective
segregation i nmate" because of his reputation as a snitch and, as
such, requires an officer present to protect himfrominjury by
ot her inmates; (3) when he was taken to shower by Moyya, the |atter
shoul d have known that there was a risk of assault, but was
deli berately indifferent to the need to protect Howard; and
(4) when Myya saw Howard exit the shower covered with blood he
shoul d have been taken by Mya to the infirmary and Mya should
have filled out an investigative report.

After the incident, Howard asked for a transfer, but the Unit
Classification Commttee denied his request. Howard then filed a
grievance and appealed the decision of that Conmttee to Warden
Val esquez, but the Warden deni ed his appeal due to | ack of evi dence

to substantiate an "eneny situation." At steps Il and IIl of the



grievance procedure, Herklotz and Stice denied relief, purportedly
W t hout conducting an investigation. Howard all eged that these
def endant s shoul d have known that their reckl essness woul d deprive
him of his Eighth Arendnent right to be free from the threat of
vi ol ence or actual violence.

Howar d sought noney danages totaling $90,000. He requested a
hearing to develop the factual allegations in his conplaint and
asked to be placed under the protection of the district court
because of Martin's threats of further assault.

The district court determ ned t hat Howard had not al |l eged t hat
the defendants were aware of any risk of harmto himfrom Martin
before the day of the assault or that he was ever threatened or
assaulted prior to this incident. The district court therefore
di sm ssed the conplaint as frivolous under 28 U.S.C. 8§ 1915(d).

I
ANALYSI S

Howard contends that the defendants were notified that he had
enemes but were deliberately indifferent to the threat of
i npendi ng harmand the need to protect himfrominjury. He argues
that 8 1915(d) dism ssal was inproper because the district court
failed to notify himof any deficiencies in his conplaint and to
afford himan opportunity to "refine" the deficiencies.

Prison officials have a duty under the Ei ghth Anendnent to
protect inmates from violence at the hands of other prisoners.

Farmer v. Brennan, u. S , 114 S. C. 1970, 1976, 128

L. Ed.2d 811 (1994). Still, not every injury "by one prisoner at



t he hands of another . . . translates into constitutional liability
for prison officials responsible for the victinms safety.” 1d. at
1977. To constitute an Ei ghth Amendnent violation, "the inmate
must show that he is incarcerated under conditions posing a
substantial risk of serious harnf and the prison official's state
of mnd nust be one of "deliberate indifference" to the inmte's
health or safety. Id. A prison official is deliberately
indifferent if the official is both "aware of facts fromwhich the
i nference could be drawn that a substantial risk of harm exists"
and draws that inference. 1d. at 1979.

A district court may dismiss an in forma pauperis proceedi ng

if the claimhas no arguable basis in |aw and fact. Ancar v. Sara

Plasma, Inc., 964 F.2d 465, 468 (5th Gr. 1992). "[A] finding of

factual frivolousness is appropriate when the facts allegedriseto
the level of the irrational or the wholly incredible. . . ."

Dent on V. Her nandez, u. S , 112 S C. 1728, 1733,

118 L.Ed.2d 340 (1992). A delusional, irrational, fantastic, or
whol Iy incredi bl e cl aimmay be factually frivol ous, but allegations
that are nerely unlikely, are not. 1d. "Should it appear that
insufficient factual allegations m ght be renedi ed by nore specific
pl eading, [this court] must consider whether the district court
abused its discretion by dismssing the conplaint either wth

prejudice or without any effort to amend.” Eason v. Thaler,

14 F.3d 8, 9 (5th Gr. 1994).
Accepting the allegations in Howard's conplaint as true, we

cannot say with certainty that his claimis "clearly basel ess.™



Denton, 112 S. C. at 1733-34; see Gartrell v. Gaylor, 981 F. 2d

254, 259 (5th Cr. 1993). The district court neither conducted a
Spears! hearing despite Howard's request that it do so, nor
provi ded a questionnaire to devel op Howard's al |l egati ons. W thout
nmore, the court's dism ssal of Howard's conplaint for failure to
allege sufficient facts was an abuse of discretion, requiring
reversal and remand for further proceedi ngs consistent herewth.

REVERSED and REMANDED

Spears v. MCotter, 766 F.2d 179, 181 (5th Cir. 1985).
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