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PER CURI AM !

In this premses liability diversity action, Joe A nsworth
appeals fromthe judgnent, on a jury verdict, in favor of Crcle K
Conveni ence Store No. 3721. W AFFIRM

| .

During rush-hour traffic, at approximately 5:30 p.m on the
bright, sunny afternoon of Friday, My 16, 1991, and in order to
pur chase gasoline for his car, Ainsworth went tothe Grcle Kstore

| ocated on a major thoroughfare near his hone. After giving the

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



cashier $5, he began to punp gas. While doing so, he was
approached by two mal es, one of whom denanded the keys to his car.
He refused initially, but after one of the assailants displayed a
weapon, he told an assailant that the keys were under the floor
mat. As Ainsworth attenpted to get out of the way of the noving
vehicle, he fell and broke his hinp.

In Decenber 1991, Ainsworth filed suit against Crcle K in
M ssi ssi ppi state court, seeking conpensatory and punitive danages
for Circle Ks alleged negligence in failing to take neasures to
prevent the carjacking. Circle K renoved the case to federal
court; and it was tried to a jury, which found for Circle K in
August 1994.

.

Ainsworth contends that the district court abused its
di scretion by refusing to allow himto present rebuttal testinony,
by refusing to give a requested jury instruction, and by denying
his notion for judgnent as a matter of |aw.

A

Ainsworth maintains that the district court abused its
discretion by refusing to allow him to present, as rebuttal
evi dence, the videotaped deposition of JimBlack, one of his expert
W t nesses. Ainsworth's other expert testified on direct
exam nation during A nsworth's case-in-chief that GCrcle K's
failure to have a security guard present was a substantial factor
incausing Ainsworth's injuries. On cross-exanm nation, that expert

testified that a security guard should have been present from 3: 00



or 4:00 p.m wuntil 11:00 p.m or mdnight. On the other hand,
Circle Ks expert testified that a security guard was needed only
during the | ate night hours, when the store was vul nerable to arned
robberi es. Ainsworth asserts that Black's testinony was
appropriate to rebut the testinony of Circle K's expert regarding
the hours during which a security guard was needed.

"The scope of rebuttal testinony is ordinarily a matter to be
left to the sound discretion of the trial judge." Tranmonte v.
Fi breboard Corp., 947 F.2d 762, 764 (5th Cr. 1991) (internal
quotation marks and citation omtted). Accordingly, "we wll not
overturn a district court's refusal to allow an expert to testify
as a rebuttal wtness unless that refusal was an abuse of
di scretion". Id.

Ainsworth asserts that Bl ack's testinony was proper rebuttal
evidence, on the basis that his expert's cross-examnation
testinony regarding the hours for a security guard was not part of
his case-in-chief. He cites Rodriguez v. din Corp., 780 F.2d 491
(5th Gr. 1986), for the propositions that a plaintiff "is under no
obligation to anticipate and negate in its own case in chief any
facts or theories that my be raised on defense", and that
guestioning on cross-exam nation about a defensive theory does not
make the responsive testinony a part of the plaintiff's case-in-
chi ef .

Ainsworth's reliance on Rodriguez is m splaced. There, our
court noted that "rebuttal is a term of art, denoting evidence

introduced by a plaintiff to neet new facts brought out in his



opponent's case in chief". 1d. at 494 (internal quotation marks,
brackets, and citation omtted); see al so Tranonte, 947 F. 2d at 764
(citations omtted) (rebuttal evidence is generally admtted
"either to counter facts presented in the defendant's case in
chief, ... or to rebut evidence unavailable earlier through no
fault of the plaintiff"). Circle K's expert's testinony regarding
the hours during which a security guard shoul d have been enpl oyed
was not new, Ainsworth's other expert had already given his
opi nion, on direct exam nation, that a security guard shoul d have
been present at the tinme of the carjacking. The district court
reviewed Bl ack's deposition and found it to be inproper rebuttal
evidence, as well as cunulative of Ainsworth's other expert's
testinony. It did not abuse its discretion.
B

There was evidence that G rcle K enpl oyees prepared incident
reports of crimnal activity at the prem ses; copies were kept at
the store in question, and the corporate and district offices.
However, Circle K's |l oss prevention specialist testified that the
incident reports from 1985 through May 1991 had been destroyed
pursuant to a docunment destruction policy.?2 Ainswrth contends
that the district court erred by refusing to instruct the jury
that, if it concluded that Circle Kfailed to provide a reasonabl e
expl anation for the docunent destruction, it could conclude that

t he docunents contained infornati on unfavorable to Circle K

2 On cross-examnation, he specifically denied that the
docunents had been destroyed because of Ainsworth's action.
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We reviewthe refusal to give a requested jury instruction for
abuse of discretion. Jackson v. Taylor, 912 F.2d 795, 798 (5th
Cr. 1990). "[I]Jt is error to refuse a jury instruction only if
there are pleadings and sufficient evidence to support the
instruction". Id.

Ainsworth's requested instruction was based on DelLaughter v.
Law ence County Hosp., 601 So. 2d 818 (Mss. 1992), in which the
M ssi ssippi  Suprene Court stated that an adverse inference
instruction should be given "where the evidence is positive that
the [party] deliberately destroyed the [docunent] or where a record
required by |awto be kept is unavail able due to negligence". 1d.
at 821-22. The district court found DeLaughter distinguishable,
because the evidence did not show positively that Crcle K
deli berately destroyed the incident reports to prevent Ainsworth
fromrelying on them and because it was not required by law to
mai ntain them W find no abuse of discretion.

C.

Finally, Ainsworth contends that the district court erred by
denying his notion for judgnent as a matter of |aw Al t hough
Ai nsworth noved for judgnent as a matter of law within ten days of
entry of the judgnent, he failed to do so at the close of his
evidence and at the close of all the evidence. Accordingly, our
inquiry is limted to "whether there was any evi dence to support
the jury's verdict, irrespective of its sufficiency, or whether
plain error was commtted which, if not noticed, would result in a

mani f est m scarriage of justice". E.g., MacArthur v. University of



Tex. Health Center, 45 F. 3d 890, 896 n.8 (5th Cr. 1995) (internal
quotations &citation omtted; enphasis in original); see al so Fed.
R Gv. P. 50(a)(2) (enphasis added) ("Mdtions for judgnent as a
matter of | aw may be made at any tine before subm ssion of the case
tothe jury"); Fed. R Gv. P. 50(b) (authorizing renewal of notion
for judgnment as a matter of law within ten days of entry of
j udgnent) .

To prevail on his claim Ainsworth was required to prove (1)
that Crcle K should have foreseen crimnal acts of third persons
agai nst custoners; (2) that it negligently failed to take steps
necessary to protect its custonmers fromthe risk of such crimnal
acts; and (3) that its negligence was the proxi mate cause of his
injuries. See Crain v. devel and Lodge 1532, Order of Mdose, Inc.,
641 So. 2d 1186, 1189 (M ss. 1994). Al though Ainsworth's expert
W tness testified that the carjacking was foreseeable to Crcle K
and that Crcle K disregarded its responsibility toward custoners
by not having a security guard on duty, he admtted on cross-
exam nation that carjacking is a randomcrine, and that anyone can
be a victimof it at any tine. Crcle Ks expert agreed that
carjacking is a spur-of-the-nonent, unplanned, random crine, but
opined that it was unforeseeable to Crcle K The jury was
entitled to credit the testinony of Circle K's expert. See Garner
v. Santoro, 865 F.2d 629, 644 (5th Cr. 1989) (internal quotation
marks and citation omtted) (in "battle of the experts, ... jury
must be allowed to nmake credibility determ nations and wei gh the

conflicting evidence in order to decide the likely truth of a



matter not itself initially resolvable by comon know edge or |ay
reasoning"). Accordingly, under our above stated narrow standard
of review, there was evidence to support the jury's verdict.
L1,
For the foregoing reasons, the judgnent is

AFF| RMED.



