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FOR THE FI FTH Cl RCU T

No. 94-60689

Summary Cal endar

WLLIE H JONES,
Pl ai ntiff-Appellant,

ver sus

| TT FI NANCI AL SERVI CES
d/ b/ a Aetna Fi nance Conpany,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(92 CV 496)

March 28, 1995
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM *

WIllie H Jones appeals from the district

summary | udgnent,

court's entry of
arguing that the court erred in holding that his

suit was barred by res judicata. Finding the court properly

applied the doctrine of federal res judicata, we affirm

l. FACTS AND PROCEDURAL HI STORY

Jones filed suit against ITT Financial Services, d/b/a/l Aetna

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal

profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Fi nance Conpany (ITT), pursuant to 42 U S . C 8§ 1981 & 1982

alleging that he had been denied the rights enjoyed by white
citizens to utilize state law to protect their property and
i nheritance rights. Jones alleged the follow ng facts. Hi s father
owned a residence at the tinme of his death in 1989 and bequeat hed
the property to his three sons. The father's will was probated in
May 1989, and a notice to creditors was published. | TT did not
file aclaimin the proceeding and the estate was cl osed.

Jones, who is incarcerated, alleged that an I TT representative
subsequently contacted his wfe and advised that his father, in
return for a |l oan, had executed a | and deed of trust on the famly
residence in favor of ITT in May 1986. |TT advised Ms. Jones that
it would foreclose on the property if the debt was not paid.

Jones then filed suit in the Chancery Court in M ssissipp
seeking to enjoin the foreclosure proceeding. The state court
granted ITT's notion to dismss the claim which notion Jones
all eged was not provided to him Jones alleged that although he
had filed a "Wit Ad Testificandum"™ he was not present at the
hearing on the notion, during which ITT presented evi dence. Jones
alleged that he filed a petition for rehearing, which was deni ed.
He sought to appeal the ruling but the appeal was dism ssed as
untinely. The Suprenme Court denied his wit of certiorari

Additionally, in a previous federal proceedi ng, Jones had sued
| TT, the state court Chancellor who presided over his case, and
state court clerks. In that proceeding, the nagistrate judge

opi ned that Jones was i nproperly using a 8§ 1983 conplaint to attack
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the state court's dismssal of his claim against |TT. The
magi strate judge al so concluded that Jones had failed to show a
"cl ass- based ani nus" necessary to support a claimunder 8 1985 or
to allege facts showng the existence of a conspiracy. The
district court adopted the recommendati on, and this Court di sm ssed
Jones' appeal as frivol ous.

In the court below, Jones filed a notion for sunmary judgnent,
arguing, anong other things, that his father's property was
protected by a honestead exenption. |ITT filed a notion to dism ss
for failure to state a claim or, alternatively, a notion for
summary j udgnent, arguing that Jones had nade t he sanme conplaint in
his prior state and federal actions and, thus, res judicata barred
the claim The magi strate judge issued a report reconmendi ng that
ITT's nmotion for summary judgnent be granted based on the
precl usive effect of the state court's denial of his claim The
magi strate judge alternatively stated that Jones' conplaint was
barred by res judicata because he had raised the sane cause of
action in his prior federal suit. The district court adopted the
recomendati on and di sm ssed the suit with prejudice.

1. WHETHER THE COWPLAI NT IS BARRED BY RES JUDI CATA.

Jones argues that his suit was not barred by res judicata
because he raised 1issues concerning the illegality of the
forecl osure and sale of his property which he did not raise in his
prior suits. Jones argues that he could not have raised such
claims in the state court suit because the foreclosure and sale

occurred during the pendency of the suit. Jones also argues that
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he could not seek conpensatory damages prior to the sale of his
property, which occurred during the pendency of the state court
suit, that Aetna Finance Conpany was not nanmed as a defendant in
the prior action, and that his 88 1981 & 1982 clains were not
addressed in his prior federal suit.

When a summary judgnent is appealed, this Court evaluates a
district court's decision to grant sunmary judgnment by review ng
the record under the sane standards that the district court applied
to determ ne whet her summary j udgnent was appropriate. Herrera v.
MIlsap, 862 F.2d 1157, 1159 (5th Cr. 1989). Therefore, the
summary judgnment wll be affirmed only when this Court is
"“convi nced, after an independent review of the record, that "there
IS no genuine issue as to any material fact' and that the novant is
entitled to judgnent as a matter of law.'" 1d. (quoting Brooks,

Tarlton, G lbert, Douglas & Kressler v. United States Fire Ins.

Co., 832 F.2d 1358, 1364 (5th Cr. 1987) and Fed.R G v.P. 56(c)).
Fact questions nust be considered with deference to the nonnovant.

Herrera v. Mllsap, 862 F.2d at 1159. Questions of law are

revi ewed de novo. |d.
Federal law determnes the res judicata effect of a prior

federal court judgnent. Russell v. SunAnerica Securities, Inc.

962 F.2d 1169, 1172 (5th Gr. 1992). 1In order for res judicata to
apply, the following four requirenents nust be net. First, the
parties in the instant action nust be the sane as or in privity

wWth the parties in the prior action in question. United States v.

Shanbaum 10 F. 3d 305, 310 (5th Cr. 1994). Second, the court that
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rendered the prior judgnment nust have been a court of conpetent

jurisdiction. 1d. Third, the prior action nust have term nated
wth a final judgnment on the nerits. 1d. Fourth, the sane claim
or cause of action nust be involved in both suits. 1d.

Jones' clains are barred by res judicata as a result of the
di sm ssal of his prior federal suit. The previous suit against |ITT
was di sm ssed under Rule 12(b)(6) for failure to state a claim

which is a judgnent on the nerits. Langston v. lInsurance Co. of

North Anerica, 827 F.2d 1044, 1047 (5th Gr. 1987). The prior

federal judgnent was rendered by a court of conpetent jurisdiction,
I TT was a defendant in both suits, and Jones admts that he
asserted the sane causes of action in both suits. Jones' argunent
that Aetna Finance Conpany was not a defendant in the earlier
proceeding is neritless because Jones did not sue Aetna as a
separate entity herein, but nerely identified it as the business
name | TT used. Finally, it should be noted that the federal suit
was filed in August 1990, and, thus, Jones had the opportunity to
present all of his clainms regarding the illegal seizure and sal e of
the property.

The district court properly granted the defendant's notion for
summary judgnent and dism ssed the present suit based on the
federal doctrine of res judicata. Therefore, we need not address
whet her under M ssissippi res judicata principles, Jones' prior
state court action bars the present suit.

CONCLUSI ON

For the reasons set forth above, the judgnent is AFFI RVED
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