IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60688
Summary Cal endar

United States of Anmerica,
Pl ai ntiff-Appellee,
ver sus
Derrick Lesure,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(3:93-CR-086-D)

(July 26, 1995)

Bef ore JOHNSON, W ENER and STEWART, Circuit Judges.”
JOHNSON, G rcuit Judge:

Derrick Lesure, convicted on his plea of guilty to
di stribution of cocaine base, appeals his conviction claimng
that the district court erred in denying his presentence notion
to withdraw his guilty plea. Finding no error, we AFFIRM
| . FACTS AND PROCEDURAL HI STORY

A M ssissippi grand jury, on June 9, 1993, returned an
i ndi ctment against Derrick Lesure charging Lesure with two counts

of knowi ngly and intentionally distributing a m xture and

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



subst ance contai ning a detectable anobunt of cocai ne base. On
August 6, 1994, shortly before the scheduled trial, Lesure
entered into a witten plea agreenent with the governnent. By
this agreenent, Lesure pled guilty to count one of the indictnent
i n exchange for the governnent agreeing to dism ss count two and
agreeing not to charge Lesure with any other offenses directly
related to the conduct charged in the indictnent.

The district court conducted a hearing pursuant to Fed. R
Crim P. 11(e) on August 9, 1993. At this hearing, the district
court questioned Lesure as to the voluntariness of his plea.

Al t hough Lesure's answers to these questions were

unsophi sticated, they were appropriate. Lesure testified that he
was not then under the influence of any al cohol or drugs. He
testified that he understood his right to a trial by a jury and
that the governnent woul d have the burden of proof. He testified
that he had di scussed with counsel the charges agai nst himand
any possible defenses to the charges. He testified that he was
satisfied with the efforts of his counsel and that no one had
forced himto plead guilty or threatened him He testified that
he agreed with the substance of the plea agreenent and he agreed
wth the factual basis for the plea as presented by governnent at
the hearing. Lastly, he testified that he was guilty in fact.

In addition to Lesure's testinony, both Lesure's counsel and
counsel for the governnent stated that they had no doubt but that
Lesure was conpetent to enter a plea. Based on this information,

the district court accepted Lesure's plea finding that it was



know ngly and voluntarily nade.

Three nonths |later, and after the issuance of the
presentence report (PSR), Lesure filed a notion to wthdraw his
guilty plea. |In addition, Lesure's appointed counsel filed a
nmotion to withdraw on the ground that he no | onger enjoyed the
confidence of the defendant. The district court granted the
attorney's notion to wthdraw and appoi nt ed new counsel .

On May 5, 1994, the district court held a hearing on
Lesure's notion to withdraw his guilty plea. The basis for the
nmotion was that Lesure's plea was not knowi ng and voluntary in
that he was unable to understand the proceedi ngs agai nst him
The district court denied the notion, though. It found that
Lesure only elected to pursue the withdrawal of his plea after
review ng the PSR 1!

However, in |ight of the confused testinony of Lesure at the
heari ng, and because of sone inconprehensible |letters Lesure had
sent to the court, the district court ordered a psychiatric
eval uation of Lesure for the purposes of sentencing. The report
of this evaluation found no evidence that Lesure suffered from
any nental illness. It did reveal, though, that Lesure had
bel ow average intell ectual and reasoning abilities, indicating
t hat he was capabl e of understandi ng nost sinple issues, but that
he m ght experience difficulty understandi ng nore conpl ex issues.

On Septenber 30, 1994, the district court sentenced Lesure

! Lesure objected to the fact that the PSR included as
rel evant conduct for sentencing the facts that constituted count
two of the indictnment.



to athirty-nonth termof inprisonnent, a five-year term of
supervi sed rel ease, a $500 fine, and a $50 speci al assessnent.
Lesure now appeal s.

1. DI SCUSSI ON

Lesure argues on appeal that he was inconpetent to enter a
pl ea and that he did not enter his plea know ngly and
voluntarily. Thus, he contends that the district court erred in
denying his notion to withdraw his plea.

Where a defendant noves to withdraw a guilty plea before
sentencing, "the court may permt wthdrawal of the plea upon a
show ng by the defendant of any fair and just reason.” Fed. R
Crim P. 32(e). The defendant bears the burden of establishing a
fair and just reason, United States v. Hurtado, 846 F.2d 995, 997
(5th Gr.), cert. denied, 109 S.C. 163 (1988), and this Court
will reverse the district court's denial of a notion to w thdraw
a guilty plea only for an abuse of discretion. United States v.
Bounds, 943 F.2d 541, 543 (5th Gr. 1991), cert. denied, 114
S.C. 135 (1993). Moreover, this Court nust give credence to the
credibility choices and findings of fact of the district court
unl ess they are clearly erroneous. United States v. Bass, 10
F.3d 256, 258 (5th GCr. 1993).

This Court has enunmerated seven factors for district courts
to consider when ruling on a notion to withdraw a guilty plea: 1)
whet her the defendant has asserted his innocence; 2) whether
w t hdrawal woul d prejudice the governnent; 3) whether the

def endant delayed in filing the notion, and, if so, the reason



for the delay; 4) whether withdrawal would substantially

i nconveni ence the court; 5) whether adequate assistance of
counsel was available to the defendant; 6) whether the plea was
know ng and voluntary; and 7) whether w thdrawal woul d waste
judicial resources. United States v. Carr, 740 F.2d 339, 343-44
(5th Gr. 1984), cert. denied, 105 S. Ct. 1865 (1985); United
States v. Badger, 925 F.2d 101, 104 (5th Gr. 1991). No single
factor or conbination of factors mandates a particular result.

I nstead, the district court nust nmake its determ nation based on
the totality of the circunstances. Carr, 740 F.2d at 344.

In this case, we cannot, after applying the Carr factors,
conclude that the district court abused its discretion. First,
we note that Lesure has not asserted his innocence. He testified
to his guilt at the Rule 11 hearing and he does not really claim
to the contrary on appeal.? Next, Lesure waited three nonths
before he attenpted to withdraw his plea.® This is a significant
del ay and we do not find Lesure's explanations delay availing.
See United States v. Thomas, 13 F.3d 151, 153 (5th G r. 1994)
(finding a six-week delay significant). | nst ead, we concl ude

that the district court's conclusion with regard to this delay is

2 At best, Lesure has argued that he never intended to
pl ead guilty and he expressed his desire to remain silent as to
his guilt and "take the Fifth."

3 The longer a defendant delays filing a notion for
w thdrawal , the nore substantial reasons he nmust proffer in
support of his notion. Carr, 740 F.2d at 344. Conversely, a
pronpt withdrawal may indicate that a plea was unknow ngly
entered in haste. United States v. Benavides, 793 F.2d 612 , 618
(5th Gr.), cert. denied, 107 S.C. 232 (1986).
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nmore |ikely--that Lesure sought to withdraw his plea only after
he saw t he consequences of his plea as outlined in the PSR  Such
a change of heart after reweighing the consequences of a plea is
not sufficient to permt the withdrawal of a plea. United States
v. Hoskins, 910 F.2d 309, 311 (5th Cr. 1990). Additionally,
Lesure had the benefit of close assistance of counsel and, though
he disputes it now, he testified at the Rule 11 hearing that his
attorney's representation was satisfactory. W find all of these
Carr factors to weigh agai nst Lesure.

The factor that Lesure nost chall enges, however, is whether
his plea was "know ng and voluntary." To support this, Lesure
points to nunerous instances of confused and ranbling testinony
by Lesure and to the psychiatric report stating that he would
have difficulty understandi ng conplex ideas. According to
Lesure, this evidence shows that he did not have sufficient
under standi ng to make his plea know ng and vol untary.

However, it is difficult for Lesure to draw support fromthe
psychiatric report because while it does state that Lesure would
have difficulty understandi ng conplex issues, no evidence of
ment al defect was found and Lesure was found conpetent to
under st and nost sinple issues. Mreover, we note that the vast
majority of the confusing statenents proffered by the defense
cane fromthe hearing on the notion to withdraw the plea. By
contrast, Lesure's testinony fromthe Rule 11 hearing nmade nuch
nore sense. At the Rule 11 hearing, Lesure adequately testified

that he understood his rights to a trial by jury and that the



governnent bore the burden of proof. He further testified that
he understood the nature of the plea and attested that he was
entering it voluntarily. Finally, he admtted to the factual
basis for the plea as outlined by the governnent and testified
that he was guilty. Based on that testinony, the district court
found that Lesure's plea was knowi ng and voluntary and we cannot
say that this conclusion was clearly erroneous. Thus, this
factor does not weigh in Lesure's favor either.

As Lesure has not asserted his innocence, as he waited three
nmont hs before seeking to withdraw his plea, as he had the
assi stance of counsel at all tinmes and as his plea was know ng
and voluntary, we conclude that, under the totality of the
ci rcunstances, the district court did not abuse its discretion in
denying Lesure's notion to withdraw his plea.* Thus, Lesure's
claimnust fail.
I11. CONCLUSI ON

For the reasons stated above, the judgnent of the district

court 1s AFFI RVED

4 It is true that the governnment has not shown that it
woul d be prejudiced by allowing withdrawal of the plea. However,
this lack is not sufficient to require withdrawal of the plea
where no credible reason is offered. Benavides, 793 F.2d at 617,
United States v. Rasmussen, 642 F.2d 165, 168 n.6 (5th G
1981). Lesure has offered no credi ble reason here.
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