UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-60685

DWGHT L. LOIT,
Peti ti oner- Appel | ant,
VERSUS
EDWARD HARGETT,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(92- Cv-200)

(July 17, 1995)
Bef ore W SDOM DUHE and BARKSDALE, Circuit Judges.
PER CURI AM !

Appel  ant Dwm ght L. Lott (Appellant) appeal s the district
court's denial of his petition for wit of habeas corpus pursuant
to 28 U . S.C. 8§ 2254. For the reasons set forth below, we affirm

| . BACKGROUND

A. Procedural History

In 1988, Appellant plead guilty to nmurder in violation of
M ssi ssi ppi Code Ann. 8§ 97-3-19(1)(a).? In response to his guilty

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of Iaw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.

2 M ss. Code Ann. 8 97-3-19(1)(a) provides, in relevant part,

(1) The killing of a human being w thout the authority



plea, the indictnent was anended from a charge of nurder as a
habi t ual of f ender--whi ch woul d have resulted in a sentence of life
W thout possibility of parole--to sinple nurder. Appel l ant' s
petition to vacate his judgnent and conviction was denied by the
circuit court of Pearl River County, and the M ssissippi Suprene
Court affirmed.?

Appel | ant asserted four grounds for relief in his original §
2254 petition: (a) that his guilty plea was not supported by a
factual basis of guilt because the record reflects "at best" a
sel f-defense plea; (b) that the state failed to establish there was
a nurder or that Lott intended to kill the victim (c) that the
state failed to showthe essential el enents of nurder; and (d) that
the state failed to establish a record that a crinme occurred and
therefore did not neet the prerequisites for proving the nurder
charge. On appeal, Appellant's contentions have been conpressed
into a single issue: Whet her there was a factual basis to
establish a charge of mnurder and whether Lott voluntarily,
knowi ngly and intelligently entered a plea of quilty to that
mur der .

B. Factual H story

W recite the facts as declared by the M ssissippi Suprene

of law by any neans or in any manner shall be murder in
the foll owi ng cases:

(a) When done wth deliberate design to
effect the death of the person killed, or of
any human being. ..

3 Lott v. State, 597 So.2d 627 (Mss. 1992).
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Court:

On Novenber 1, 1987, Lott and Wendell Chanpagne
Jr., began arguing while drinking at Chanpagne's house.
Chanpagne grabbed a gun and the two fought over it. In
the ensuing altercation, Lott ended up with the weapon
and threw Chanpagne down a flight of stairs. Lott,
brandi shing a | oaded gun, followed himto the bottom of
the steps where they continued their braw.

Lott repell ed Chanpagne by hitting hi mwith the butt
of the gun. After hitting Chanpagne twice [in the head,
wth the rifle], he laid the gun aside. Chanpagne
continued to pull hinself up and fight. Each tinme Lott
knocked hi m down agai n.

Chanpagne started across the parking lot to his
truck. Lott, who thought that Chanpagne had a gun in his
truck, positioned hinself between Chanpagne and the
truck. The two continued to fight. Eventual | y,
Chanpagne was rendered sem -consci ous. Lott then "passed
out or went to sleep." He awakened an hour or two | ater
and | eft wi thout rendering any assistance, even though
Chanpagne was noani ng and Lott knew that he was "severely
injured."”

[1. ANALYSIS
Qur standard on review is well established,

We have consistently held that a guilty plea "nust not
only be entered voluntarily, but also know ngly and
intelligently: the defendant nust be aware of the
rel evant circunstances and the |ikely consequences. On
f eder al habeas review, a guilty plea which was
voluntarily entered by a defendant who understood the
nature of the charges and consequences of the plea wll
pass constitutional nuster. The plea w !l be upheld even
if the state trial judge fails to explain the el enents of
the offense, provided it is shown by the record...that
t he def endant understood t he charge and its consequences.

Hobbs v. Bl ackburn, 752 F.2d 1079, 1081 (5th G r. 1985)(citation

omtted), cert. denied, 474 U S 838, 106 S. C. 117 (1985).°

4 See also Henderson v. Moirqgan, 426 U.S. 637, 645 n. 13, 96
S. . 2253, 2257 (1976).

A pl ea may be i nvol untary either because the accused does
not understand the nature of the constitutiona

3



Al t hough M ssissippi law requires the trial court to establish an
adequate factual basis for the guilty plea, unless the court's
failure to establish a factual basis results in constitutiona
error, Appellant is not entitled to § 2254 relief.?®

As we have previously noted, a failure to conply with
state law requirenents presents a federal habeas issue
only if it involves federal constitutional issues. State
courts are under no constitutional duty to establish a
factual basis for the gquilty plea prior to its
acceptance, unless the judge has specific notice that
such an inquiry is needed. W have explicitly stated:
No federal constitutional issue is raised by the failure
of the Texas state court to require evidence of quilt
corroborating a voluntary plea. The Jackson v. Virginia,
mandate that sufficient evidence exist from which a
rational fact finder could find guilt beyond a reasonabl e
doubt is inapplicable to convictions based on a guilty
pl ea.

Smth v. MCotter, 786 F.2d 697, 702 (5th Cr. 1986)(citations

omtted) (enphasis supplied). As an initial matter, we find that
the state court had no federal constitutional duty to take a

factual recitation satisfying each elenent of the nurder charge,

protections that he i s wai ving, or because he has such an
i nconpl ete understanding of the charge that his plea
cannot stand as an intelligent adm ssion of quilt.
Wt hout adequate notice of the nature of the charge
against him or proof that he in fact understood the
charge, the plea cannot be voluntary in the | atter sense.

(citations omtted).

5 The cases Appellant cites for the proposition that "[federal]
[c]ourts are constantly adnoni shed not to enter judgnment on pleas
of guilty unless satisfied that there exists a factual basis for
the plea" are inapposite because they address the requirenents of
Fed. R Cim P. 11(f), not constitutional requirenents. See
McCarthy v. United States, 394 U S. 459, 464, 89 S.Ct. 1166, 1170
(1969); United States v. Briggs, 920 F.2d 287, 293 (5th Gr. 1991),
op. withdrawn, substituted op., remanded on reh'g, 939 F.2d 222
(5th Gr. 1991); United States v. Oberski, 734 F.2d 1030, 1031 (5th
Cir. 1984).




any failure to do so is of no nonent to our analysis.?®

It is plainthat Appellant's guilty pl ea passed constitutional
must er . There is no doubt that Appellant was inforned of and
understood the potential consequences of his plea, because the
state court infornmed him on several occasions not only of the
maxi mum sentence, but of the court's intention to give him the
maxi mum sent ence. ’

It is also plain--despite his post hoc assertions to the
contrary--that Appellant understood all of the elenents of the
mur der charge against him Appel |l ant never asserted his i nnocence

of the crinme charged, and, in fact, both he and his attorneys went

6 See Hobbs v. Bl ackburn, 752 F.2d at 1082 ("There was not hi ng
i n Hobbs' conduct or in anything he said or did in open court which
woul d have alerted the trial judge that the need existed for a
factual basis inquiry.").

! For exanple, at one point the court stated,

Q Now, this, you understand, is unlike npbst cases
where the sentence is a lot in the discretion of the
trial judge and where there is plea bargaining. And
since this District doesn't use pl ea bargai ning, we have
to sit down and carefully go over a presentence
i nvestigation report and then arrive at what we feel to
be a fair and just sentence. Do you understand if you
decide to plead guilty to nurder and i f M. MDonal d does
make his nmotion to delete from the indictnent the
habi t ual of fender part or portion, that your sentence is
going to be life inprisonnment in the custody of the
M ssissippi State Departnent of Corrections. That
sentence is going to comence after you have conpletely
served any and all sentences you are now facing. Do you
understand we don't have but one option: that is life

i npri sonment . And the only other option we have is
whet her it runs concurrent or consecutive. And since
this is a reduction on a habitual offender, | don't have
any intention of running it consecutive--I mean

concurrently. Do you understand that?

A. Yes, sir.



to great lengths to ensure that the court woul d accept the plea.

Despite his unequivocal adm ssion of guilt, the court took
great care to ensure that Appellant understood the charges. First,
the court read to Appellant the indictnent, which set forth each
el ement of the offense.? Second, Appellant signed a witten
statenent attesting that his attorneys "counsel ed and advi sed [him
on the nature of each charge."® Third, the judge engaged in an
extensi ve plea colloquy with the Appell ant to ensure that Appell ant
understood his plea. In relevant part, the follow ng exchange
occurred,

Q Now, Dwi ght, on the first day of Novenber, 1987, are

you telling ne under oath that you did commt the crine

of Murder, and that is, you did wth nmalice af orethought,

fel oni ously, and wi t hout authority of lawkill and murder

one Wendel | Chanpagne, Sr., here in Pearl R ver County,

M ssi ssi ppi ?

A Yes, sir.

M M M M
. Now, Dwi ght, do you understand what "feloniously"

and "willfully" and "with malice aforethought” nean? Do

you understand that |egalistic |anguage?

A | think I do.

Gven the witten and oral attestations that Appellant knew

and wunderstood the charges against him coupled wth his

8 The indictnment stated in relevant part,

Dwi ght L. Lott, Jr. didw lfully, unlawful ly, feloniously
W thout authority of law and his nmalice aforethought,

kill and nurder one Wendell Chanpagne, Sr., a human
being. ...
o Appel l ant testified during the plea colloquy that he had over

a year of college education, and that he had no trouble readi ng or
writing.



unequi vocal and vi gorous assertion of guilt, the court had no duty
to further pursue the matter. As stated above, it was not
constitutionally required that the court recite each el enent of the
charge against him However, the fact that the court undertook to
explain the elenents of the charges is nerely additional indicia
that the plea was inforned.

W also note that the state court went to great lengths to
insure that Appellant, in fact, could not assert a valid "self-
def ense" defense.® Appellant now contends that the state court
shoul d not have accepted his pleain viewof his potential defense.

At the plea hearing, Appellant was infornmed nunerous tines
that he had the right to plead "not guilty,"” goto trial and assert
his defense. |In fact, at one point the court offered Appellant the
opportunity to withdraw his guilty plea. Entering a plea, despite
know edge of a potential defense, does not negate the vol untariness

of the plea.!!

10 At several points in the plea colloquy, Appellant admtted
that his actions went beyond what was required to protect hinself.
The record adequately supports the state court's concl usion that
Appel lant did not act in self-defense, and are therefore entitled
to a presunption of correctness. See 28 U S.C. § 2254.

1 See e.qg. North Carolina v. Alford, 91 S.C. 160, 164 (1970)

The standard was and renmai ns whet her the plea represents
a voluntary and intelligent choice anong the alternative
courses of action open to the defendant. That he woul d
not have pl eaded except for the opportunity tolimt the
possi bl e penalty does not necessarily denonstrate that
the plea of guilty was not the product of a free and
rational choice, especially where the defendant was
represented by conpetent counsel whose advice was that
the plea would be to the defendant's advant age.

(citation omtted).



I11. CONCLUSI ON
Appel | ant made a knowi ng, intelligent, inforned and vol untary
decision to plead guilty, and now nust live with the consequences

of his bargain. The judgnent of the district court is AFFI RVED



