UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit
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Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

RAFAEL SANDOVAL NMENDQZA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
(94-CR-32-1)

(July 27 1995)

Bef ore THORNBERRY, HI GG NBOTHAM AND BARKSDALE, Circuit Judges.
PER CURI AM *

Appel  ant, Rafael Sandoval Mendoza, appeals his convictions
for possession with intent to distribute marijuana and conspiracy

to possess with intent to distribute marijuana. W affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.






. FACTS

This prosecution arose from the arrest of Roberto Reynosa
Rosa Reynoso, and Sandra Gonzales, occupants of a white Ford
station wagon, at a United States Border Patrol checkpoint in
Sarita, Texas. After an officer received consent from Roberto to
search the vehicle, ninety-eight kilograns of marijuana were found
in the headliner of the station wagon. Mendoza was eventually
inplicated as a participant in a marijuana snuggling venture.
Rosa, Roberto and Sandra entered guilty pleas and testified as
governnment w tnesses at Mendoza's trial. Mendoza was convicted of
the two above-referenced offenses, and was assessed concurrent
ni nety-seven nonth sentences followed by four years of supervised
rel ease, a fine of $1,400, and an assessnent of $100. On appeal he

brings two chall enges to his convictions.

1. MENDOZA' S CONTENTI ONS

During its deliberations, the jury sent out a note requesting
to "read or re-hear the testinony by Rosa or Robert or Sandra which
i ndi cates when M. Mendoza was first identified positively by thenf
Did she testify as to his identity at the checkpoint in Sarita when
they were first apprehended?" The court explained to jurors that
the requested information involved a question of fact which the
court could not properly answer. |In addition, the request was not
to hear the testinony of a particular witness, and for the judge to
respond to the question would be an inproper coment on the

evi dence.



Jurors later sent out another note asking to rehear the
testinony of Internal Revenue Service agent WlliamCotter, who had
interrogated Rosa, Roberto, and Sandra after the three had been
arrest ed. The district court allowed Cotter's testinony to be
replayed for the jury, finding no reason to deny this request.

Mendoza contends that the district court should have granted
the request to rehear the testinony regardi ng when the w tnesses
first identified him He also conplains it was error to allowthe
rehearing of Cotter's entire testinony, especially in view of the

fact that no cautionary instruction was given.!?

I11. ANALYSIS
The district court enjoys w de discretion when responding to

jury inquiries. United States v. Stevens, 38 F.3d 167, 170 (5th

Cr. 1995). 1In addition, the district judge has broad discretion
in responding to a jury's request to reread testinony. United

States v. Sandoval, 847 F.2d 179, 186 (5th Cr. 1988). W nust

t hus determ ne whether the district court abused its discretion.
We find no error inthe district court's refusal to answer the
inquiry regarding when Mndoza was identified by the three
W t nesses. This was not a request for a specific wtness
testi nony, and woul d have required the district court to reviewthe
record and extract those portions the court believed relevant to

the jury's inquiry. The district court's concern that it was bei ng

. Mendoza nmade no objection regarding either of these
contentions, and did not request a cautionary instruction.
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asked to act as a factfinder was legitimate. Conpare United States

V. Martinez-Mncivais, 14 F. 3d 1030, 1037 (5th Cr.), cert. deni ed,

_us __, 115 s&. 72, 130 L.Ed.2d 27 (1994) (court was
responding to narrow, factual request, and was not endorsing
testinony as correct).

In contrast, the request for Cotter's testinony was specific.
The jury asked to rehear the entire testinony, which included the
cross-exam nation. Because the district court allowed the tape of
Cotter's entire testinony to be replayed, there was little danger
that the jury m ght have taken that testinony out of context. See
Sandoval , 847 F.2d at 186. The district court did not abuse its

discretion in allowng the jury to rehear Cotter's testinony.

| V. CONCLUSI ON
The district court did not err in refusing to respond to the
jury's note regardi ng Rosa' s identification of Mendoza, and di d not
err inallowng the jury to rehear Cotter's testinony. Therefore,
t he judgnent of conviction is

AFFI RVED.



