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PER CURI AM !

Jose Castel | ano appeal s his conviction and sentence for use or
attenpted use of an unauthorized access device. W AFFIRM

| .

A jury found Castellano guilty of access device fraud, in
violation of 18 U.S.C. 8§ 1029(a)(2), for his unauthorized use of a
credit card account. The district court sentenced himto, inter

alia, 37 nmonths inprisonnment, and ordered himto pay $2,287.20 in

. Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, the court has determ ned
that this opinion should not be published.



restitution.
1.

Castel l ano chal | enges the sufficiency of the evidence and the
district court's application of the Sentencing Cuidelines.

A

Section 1029(a)(2) crimnalizes the conduct of one who
"knowi ngly and with intent to defraud traffics in or uses one or
nmor e unaut hori zed access devi ces during any one-year period, and by
such conduct obtains anything of value aggregating $1,000 or nore
during that period". 18 U S.C. 8§ 1029(a)(2). Castel | ano
chal | enges only one of the elenents that the Governnent nust prove
for conviction; he contends that the evidence does not establish
that he "used or attenpted to use the access device in the anpbunts
al | eged". ?

In reviewing a challenge to the sufficiency of the evidence,
we vi ew t he evi dence, and any inferences that may be drawn fromit,
inthe light nost favorable to the verdict, to determ ne whether a
rational trier of fact could have found that it established guilt
beyond a reasonable doubt. E. g., United States v. Ilvey, 949 F. 2d
759, 766 (5th Cir. 1991), cert. denied, ___ US _ , 113 S. C. 64
(1992). The evidence need not exclude every reasonabl e hypot hesi s

of innocence or be wholly i nconsistent with every concl usi on except

2 Castel | ano concedes that the credit card account nunber was
an access device, as defined in 18 U S.C. 8§ 1029(e)(1), that he
was not authorized to use it, that its use affected interstate
comerce, and that the value of services charged to the account
exceeded $1, 000 over a 12-nonth period. See United States v.
Goodchild, 25 F.3d 55, 57 (1st Cir. 1994) (stating elenents of 8§
1029(a) (2) offense).



that of guilt, and we accept all credibility choices that tend to
support the verdict. E.g., United States v. Pofahl, 990 F. 2d 1456,
1467 (5th Cir.), cert. denied, ___ US. __ , 114 S. C. 266, 560
(1993).

The Governnent introduced the foll owi ng evidence at trial. On
January 17, 1994, Castellano checked into the Hanpton Inn in
McAl | en, Texas. He told one of the desk clerks that he was novi ng
from San Antonio, and paid cash for one night's stay.® However,
the hotel's daily credit card status reports reflect that, from
January 18, Castellano paid for his accommbdati ons with an Aneri can
Express credit card held by H E. Butt Gocery Conpany (HEB). HEB
earlier had sent a letter to the Hanpton Inn authorizing two HEB
enpl oyees who woul d be attending a training session in MAlen to
charge their hotel room and tax expenses to that account.
Castel l ano was not enpl oyed by HEB

In late January, another Hanpton Inn desk clerk contacted
Castel l ano to secure an out standi ng bal ance of approxi mately $17 on
Castellano's cash "folio".* Castellano asked that the charges on
the cash folio be placed on his credit card folio. Castellano nade
three separate requests for cash advances on the credit card, al
of which were refused because hotel policy prohibited maki ng cash
advances.

On March 16, Annette Sullivan was having dinner at a

3 Castel l ano al so nade cash paynents of $16.72, on January 24,
and $160. 90, on March 5.

4 A "folio" is a conplete record of the charges nmade to a
particul ar guest during his stay at the hotel.
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restaurant next to the Hanpton Inn when a man, later identified as
Cast el | ano, approached her and asked her for a date. Castellano
told Sullivan that he had been in MAI|len about a nonth and was
having a honme built there. Wen Sullivan asked about the expense
of staying at a hotel for that length of tinme, Castellano replied
that noney was no problemfor him and told her that he could get
free roons in the Hanpton | nn.

Castellano did not know that Sullivan worked in the San
Antonio office of the Federal Bureau of I|nvestigation. She was
suspi cious of Castellano's remarks, and related the substance of
her conversation with himto FBI agent Pruit. Pruit conducted an
i nvestigation which culmnated in his obtaining an arrest warrant
for Castell ano.

On March 24, Pruit asked Hanpton | nn assi stant nmanager Sal i nas
to call Castellano, and verify that Castellano was in his room
Salinas knew that the Anerican Express account used to pay for
Castellano's room actually belonged to HEB, and he attenpted to
find out whether Castellano was aware that his roomwas being paid
for wwth that account. Salinas asked Castellano if he knew that
his credit card was cleared routinely when the balance reached

$800; Castellano answered, "yes, | was". Salinas told Castellano
that his credit card nunber had been erased accidentally and asked
himto conme to the front desk with his card; Castellano replied
that he would do so |ater that day.

Before Castellano went to the front desk, he was arrested by

FBI agents. He waived his rights; and, after being told that he



was charged with a credit card violation, stated that he had never
owned a credit card and that he had paid all his hotel bills with
cash. Castell ano al so consented to a search of his room anong the
items discovered were hotel statenents reflecting credit card
char ges.

Castellano clains that evidence suggests that another hotel
enpl oyee, who was fired three weeks before trial for
m sappropriating hotel funds, mght have taken the cash from
Castell ano, kept the noney, and posted the unauthorized room
charges to HEB's credit card account.® According to Castell ano, he
"was not shown to have direct know edge of the American Express
account nunber and never directly used it, [but] was nerely a
beneficiary of the insider's illegal use".

The evidence reflects, however, that Castellano, when
interrogated by FBI agents, expressly denied having nade any cash
paynments to the hotel enployee he now accuses. Mor eover, for
exanpl e, Castellano requested that charges on his cash folio be
pl aced on his credit card folio, acknow edged to Salinas that he
was aware that his credit card account was routinely cleared at
$800, and on three occasions attenpted to receive cash advances.
In sum it was reasonable for the jury to conclude that Castell ano
know ngly used the credit card nunber to obtain his acconmobdati ons

fromthe Hanpton | nn.

5 The Governnent acknow edged at trial that it suspected that
a hotel enployee was involved, and that the investigation was
cont i nui ng.



B
Castellano maintains that the district court msapplied the
Sentenci ng Guidelines by increasing his offense | evel pursuant to
the crimnal livelihood provision, § 4B1.3. “"In reviewwng a
chal l enge to a sentence under the Quidelines, we nust accept the
factual findings of the district court unless clearly erroneous,
but we fully reviewits application of the Guideline for errors of
law.” United States v. Sellers, 926 F.2d 410, 417 (5th Cr. 1991).
Section 4B1.3 provides, in pertinent part, for an offense

| evel of not less than 13 if the defendant "conm tted an of fense as
part of a pattern of crimnal conduct engaged in as a livelihood".
US S G 8§ 4B1.3. The commentary defines "[p]attern of crimna
conduct" as "planned crimnal acts occurring over a substantia
period of time ... involv[ing] a single course of conduct or
i ndependent offenses". 1d., comment. (n.1). Crimnal conduct is
"engaged in as a livelihood" when:

(1) the defendant derived incone fromthe pattern

of crim nal conduct that in any twel ve-nonth period

exceeded 2,000 tines the then existing hourly

m ni mum wage under federal law, and (2) the

totality of circunstances shows that such crimna
conduct was the defendant's primary occupation in

that twelve-nonth period (e.g., the defendant
engaged in crimnal conduct rather than regqular,
legitimate enpl oynent ; or t he def endant' s

legitimate enploynment was nerely a front for his
crim nal conduct).

US S G 8 4B1.3, coimment. (n.2). "The object of this section is
to distinguish the professional from the amateur crimnal and
puni sh the former nore heavily." United States v. Taylor, 45 F. 3d
1104, 1106 (7th Gr. 1995). As hereinafter shown, Castellano nore



than fits the bill. He disputes application of 8 4B1.3 on two
bases.
1.

The district court found that Castellano's conmm ssion of
access device fraud was related to his lengthy history of offenses
i nvol ving "sone species of theft", and thus constituted a pattern
of crimnal conduct. It found further that, between January 1 and
Decenber 31, 1986, Castellano's incone derived froma check-kiting
schenme which resulted in a federal conviction for bank fraud and a
state conviction for theft by check nmet the $6, 700 t hreshol d (2, 000
times $3.35, the m nimumwage in 1986) for application of § 4Bl1. 3.

Castell ano contends that the court erred in finding that the
i nstant of fense was part of a pattern of crim nal conduct, because
that offense is not related to his 1986 theft-related crimna
activities.

The district court neither clearly erred nor msapplied the
CQuidelines in determning that Castellano's access device fraud
conviction was related to his 1986 convictions for bank fraud and
theft by check, and thus part of a pattern of crimnal conduct. As
noted, a "pattern of crimnal conduct”" may consist of either a
single course of conduct or independent offenses. US S G 8§
4Bl1. 3, comment. (n.1). The objective of both the instant offense
and Castellano's 1986 offenses for bank fraud and theft by check
was to obtain noney or services by fraud and fal se pretenses. See
United States v. diver, 908 F.2d 260, 265-66 (8th Cr. 1990) (in

determ ni ng whether instant offense is part of pattern of crimnal



conduct, court shoul d consi der whet her of fenses had sane or sim | ar
purposes, results, participants, victins, or nethods of conmm ssi on,
or are otherwise interrelated by distinguishing characteristics).
And, the record contains no evidence that Castellano derived any
incone fromlegitimte enploynent. See Taylor, 45 F. 3d at 1106-07
(evidence that defendant had no | egitimate i ncone for year prior to
arrest and had held a job for only three nonths in prior 11 years
is relevant to the application 8§ 4B1. 3).
2.

Castell ano contends next that the district court inproperly
considered the proceeds from his unlawful activities in 1986 to
enhance his sentence for the instant offense, commtted in 1994.
He asserts that the 12-nonth period under 8§ 4Bl.3 nust enconpass
t he conduct underlying the instant offense. Castellano failed to
preserve this issue for review ® Accordingly, we review it under

the plain error standard. See United States v. Calverley, 37 F. 3d

160 (5th Gr. 1994), cert. denied, ___ US _ , 115 S CO. 1266
(1995). Under that standard, "unobjected-to errors [nust] be
6 At the sentencing hearing, Castellano objected on the ground
t hat

the of fense conduct that [the Governnent] is
alleging is preguidelines conduct. It is the year
1986. And has to be sone kind of equitable
interest in here and latches it before it to can
be counted [sic].

The district court stated that the Guidelines did not contain any
limtation as to which one-year period should be considered, or
any requirenent that it had to be within a year or two of the

i nstant offense; Castellano's counsel replied, "You are right,
Judge".



"plain' and " affect substantial rights'". ld. at 162. Even if
those requirenents are net, we have "the discretion to decline to

correct errors which do not “seriously affect the fairness,

integrity, or public reputation of judicial proceedings'". Id.
Even assumi ng an error, it was by no neans "plain". "Plainis
synonymous with “clear' or “obvious,' and, "[a]Jt a mninmm!'

contenplates an error which was "clear under current law at the
tinme of trial." 1d. at 162-63 (quoting United States v. d ano,

us __ , 113 s C. 1770, 1777 (1993)). As the district court
correctly noted, neither 8 4B1.3 nor its comentary contain any
limtation as to which 12-nonth period should be considered;
i ndeed, the comentary refers to "any twelve-nonth period".
US S G 8§ 4B1.3, coment. (n.2).’” Castellano has not cited, nor
have we found, any case interpreting that section or the conmentary
as requiring that the 12-nonth period under § 4Bl.3 nust enconpass

the conduct underlying the instant offense.® Accordingly, the

! The Governnent points out that 1986 was the only 12-nonth
period i medi ately preceding the instant offense during which
Castellano was not either incarcerated or facing pendi ng charges.

8 Qur research found no cases expressly addressing the precise
i ssue raised by Castellano, and only a few which dealt with it
even peripherally. See United States v. Reed, 951 F.2d 97, 101
(6th Gr. 1991) (commentary's recognition that independent

of fenses may constitute a pattern of crimnal conduct "inplies
that the pattern nmay contain gaps or periods of lull during which
no of fenses are commtted"), cert. denied, 503 U S. 996 (1992);
United States v. C anscewski, 894 F.2d 74, 77 n.7 (3d Cr. 1990)
(because Governnent did not seek to aggregate defendant's present
of fenses with his various and sundry past crimnal activity,

court did not consider whether illegal activity engaged in by

def endant during nost of his adult life constituted a single
pattern of crimnal conduct); United States v. Luster, 889 F.2d
1523, 1530-31 (6th Gr. 1989) (district court did not clearly err
in holding that 1988 credit card fraud was part of pattern of
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district court did not commt plain error by enhanci ng Castel | ano's
sent ence because of his 1986 conduct.
L1,
For the foregoing reasons, the judgnent is

AFFI RVED.

crim nal conduct which included 1970 conviction for attenpted
arnmed robbery, 1977 conviction for possession of heroin, 1979
conviction for selling heroin, and 1987 conviction for |arceny).
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