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Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ARTURO MARTI NEZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(1: 93- CR62- PR

(April 4, 1995)
Before KING JOLLY, and DEMOSS, Circuit Judges.

PER CURI AM *

Arturo Martinez appeals his conviction for conspiracy to
possess with intent to distribute marijuana and for interstate
travel in aid of an unlawful activity. Finding no nerit in his

argunents, we affirmthe judgnent of the district court.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



|.  FACTUAL AND PROCEDURAL BACKGROUND

Bet ween 1987 and 1992, the defendant and vari ous other parties
allegedly participated in a large-scale marijuana distribution
oper ati on. Martinez and eight co-defendants were charged with
conspiracy to possess with intent to distribute over 500 kil ograns
of marijuana (Count 1). In addition, Martinez and seven of his co-
def endants were charged with two counts of aiding and abetting
travel in interstate commerce between Texas and M ssissippi to
pronote the distribution of marijuana (Counts |1 and I11).
Martinez and the sane seven co-defendants were al so charged with
possession with intent to distribute over 400 pounds of nmarijuana
(Count 1V). Prior to trial, however, the governnent dism ssed
Count |V as to Martinez.

Six of Martinez's co-defendants pleaded guilty and testified

for the governnent. The two remaining co-defendants were
separately scheduled for trial. Martinez independently proceeded
to trial and was convicted on counts I, Il, and Ill. He appeals

his convictions, arguing that a Batson violation occurred during
jury selection and contending that inproper evidence was admtted
relating to tinme periods when he was not an active nenber of the
conspiracy. Martinez also argues that the evidence was

insufficient to support his conviction.

1. ANALYSI S AND DI SCUSSI ON
A. A Batson Violation?
Martinez, a Mexican-Anerican, contends that the prosecutor
offered a pretextual explanation for the perenptory strike of a
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bl ack venire nenber. |In Batson v. Kentucky, 476 U S. 79 (1986),

the Suprene Court held that a prosecutor violates the Equal
Protection C ause when potential jurors are challenged solely on

the basis of their race. See United States v. O enpns, 941 F. 2d

321, 323 (5th Cir. 1991); United States v. Mreno, 878 F.2d 817

820 (5th Gr. 1989). This Batson rule applies to both federal and
state crimnal cases. See United States v. Cobb, 975 F. 2d 152, 155

n.2 (5th Gr. 1992). As we have stated, the process for exam ning
an objection to perenptory chall enges under Batson is as foll ows:
(1) a defendant nust make a prinma facie showi ng that the
prosecut or has exerci sed his perenptory chall enges on the
basis of race, (2) the burden then shifts to the
prosecutor to articulate a race-neutral reason for
excusing the juror in question, and (3) the trial court
must determ ne whether the defendant has carried his

burden of proving purposeful discrimnation.
Cd enpbns, 941 F.2d at 324. If the district court required an
expl anation for the perenptory strike, as in Martinez's case, we
Wil review "only the district court's finding of discrimnation
vel non." Forbes, 816 F.2d at 1010. Because the issues presented
in a Batson challenge turn on evaluations of credibility, the
district court's findings are reviewed under a clearly erroneous

st andar d. See O enpbns, 941 F.2d at 325.

At the jury selection, without requiring Martinez to nake a
prima faci e show ng of discrimnation, the district court asked the
prosecutor to explain the strike. The prosecutor stated that he
had "all positives [about the prospective juror] until he indicated
[that] his brother was in Parchman for marijuana.” The district

court accepted that explanation as "race neutral,” and as a



consequence, no Batson violation was established. The district
court's acceptance of the prosecutor's race-neutral expl anati on was

not clearly erroneous. See, e.qg., United States v. Fisher, 22 F. 3d

574, 577 (5th Cr. 1994); United States v. Guerra-Marez, 928 F.2d

665, 673 (5th Cr. 1991).
B. I nproper Adm ssion of Evidence?

Martinez argues that the governnent was i nproperly allowed to
present prejudicial and irrel evant evidence that related to a tine
peri od when Martinez had ceased to be involved in the conspiracy.
He also contends that "any cautionary instruction given by the
[c]ourt was insufficient considering there was a viable
alternative, that is to disallow the offered evidence."

Evidence is relevant if it has "any tendency to nake the
exi stence of any fact that is of consequence to the determ nation
of the action nore probable or |ess probable than it would be
w t hout the evidence." Fed. R Evid. 401. Relevant evidence may
be excluded "if its probative value is substantially outwei ghed by
the danger of wunfair prejudice, confusion of the issues, or
m sleading the jury . . . ." Fed. R Evid. 403. W have noted,
however, that the exclusion of evidence under Rul e 403 shoul d occur
only sparingly:

Rel evant evidence is inherently prejudicial; but it is

only unfair prej udi ce, substantially outweighing

probative value, which permts exclusion of relevant

matter under Rule 403. Unless trials are to be conducted

on scenari os, on unreal facts tailored and sanitized for

the occasion, the application of Rule 403 nust be
cauti ous and spari ng.



United States v. Pace, 10 F. 3d 1106, 1116 (5th Gr. 1993) (internal

quotation omtted). Wien a trial judge's determnation as to the
adm ssibility of evidence is questioned on appeal, we revi ew under
an abuse of discretion standard. See id. at 1115.

An eval uation of Martinez's argunent requires sone additional
factual background. Roger Sherman testified that in 1988 and 1989,
he was involved in seisnographic work in the Texas oil fields.
Sherman net Martinez in Harlingen, Texas in 1988, and Martinez
offered to sell marijuana to Shernman. Sherman purchased three
pounds, and he gave sanples of Martinez's marijuana to Keith Lee
and Roy Sanders. Lee agreed to purchase a |arge shipnent of
mar i j uana, and Martinez shi pped bet ween 500- 600 pounds of marijuana
back to Lee in M ssissippi. The marijuana was successfully shipped
because Sherman had allowed Martinez to nodify Sherman's
sei snogr aphi ¢ equi pnment such t hat 500- 700 pounds of marijuana could
be hidden in the water tank. This marijuana shipnent to Lee was
the first of several shipnents that the Lee organi zation conceal ed
i n Sherman's sei snographi ¢ equi pnent and transported fromTexas to
M ssissippi. Martinez supplied the marijuana for the first two or
three loads, but when he raised his price, Lee began buying
marijuana from Leandro Rendon and Larry Rendon. According to
Leandro Rendon, the Lee organization continued to ship the
marijuana to M ssissippi in Sherman's sei snographi ¢ equi pnent, but
Martinez did not supply any marijuana to the Lee organi zation after

Novenber or December of 1989.



The governnent introduced testinony and docunentary evi dence
relating to marijuana shipnments that occurred after Martinez had
been replaced as the supplier to the Lee organi zation. There was
evidence relating to the marijuana seized in Decenber of 1989 and
relating to the nmethod of shipping the marijuana in Sherman's
sei snographi c equi pnent. The district court admtted the evidence
to prove the existence of a conspiracy through the use of the sane
nmodus operandi, but the court instructed the jury to disregard the

evidence "for the purpose of determning whether or not this
particul ar defendant participated in the conspiracy." (enphasis
added). The court noted that its limting instruction was intended
to convey to the jury that it nmust not only find the existence of
a conspiracy, but it nust also find that Martinez joined that
exi sting conspiracy.

W find no abuse of discretion in the district court's
adm ssion of this evidence, even though it related to periods of
time where Martinez was not an active participant in the
conspiracy. The evidence challenged by Martinez was rel evant and
adm ssi bl e because it denonstrated that the Lee organization had
shi pped marijuana from Texas to M ssissippi by concealing the
marij uana i n Sherman's sei snographi ¢ equi pnent. Thus, the evidence
hel ped to establish the existence of a w despread conspiracy and

the nmethod used by the conspirators to conceal their drug

shipnments. See, e.qg., United States v. Puig-Infante, 19 F. 3d 929,

936 (5th Gr. 1994) (noting that a conspiracy conviction requires

proof of the existence of a conspiracy and of a defendant's



participation in the conspiracy). The dangers of unfair prejudice
did not substantially outweigh the probative value of evidence
expl ai ni ng the nodus operandi used by the conspirators.

In addition, the prejudicial effect, if any, of this rel evant
evidence was dimnished by the district <court's Ilimting

instruction. See, e.q., Brutonv. United States, 391 U. S. 123, 135

(1968) (stating that curative instructions may be sufficient to

cause a jury to disregard particular pieces of evidence); United

States v. Elwood, 999 F.2d 814, 816-17 (5th Gr. 1993) ("The
i ndependent prejudicial effect, however, was di m ni shed by, anong
other things, . . . the district court properly instruct[ing] the
jury on three occasions of the limtations in the consideration of

the . . . evidence."); United States v. Pace, 10 F.3d 1106, 1116

(5th Gr. 1993) (noting that the trial court's curative
instruction, in part, rendered the adm ssion of questionable
testi nony harm ess). Moreover, "juries are presuned to follow

their instructions,"” Zafiro v. United States, 113 S. C. 933, 939

(1993) (internal quotation omtted), and nothing in this case
convinces us that the jury did not conply wwth the district court's
instruction to consider the evidence only as proof of the existence
of the conspiracy, and not as proof of Martinez's participation in
the conspiracy. Sinply put, we find no abuse of discretion in the
district court's adm ssion of the evidence.
C. Insufficient Evidence?
Martinez also contends that the evidence is insufficient to

support his conviction because there is no credi ble evidence that



he commtted an offense within the rel evant statute of limtations.
He di scredits any witness testinony agai nst hi mby stating that the
W tnesses were "drug addicts, convicted felons, persons given
favorable treatnent by the governnent in exchange for their
testinony, and the like."

In evaluating the sufficiency of the evidence, a review ng
court must consider the evidence in the |ight nost favorable to the
verdi ct and determ ne whether a rational jury could have found the
essential elenents of the offense beyond a reasonabl e doubt. See

United States v. Maltos, 985 F.2d 743, 746 (5th Cr. 1992). OQur

eval uation nust give the governnent the benefit of all reasonable
inferences and credibility choices. See id.

The indictnment in this case issued on Decenber 15, 1993.
Al t hough the indictnment alleged that the drug conspiracy occurred
bet ween January of 1987 and August of 1992, the governnent had to
prove that Martinez conmtted the charged of fenses after Decenber
15, 1988. See 18 U.S.C. 8§ 3282 (providing a five-year Iimtations
period). Leandro Rendon testified that Martinez was involved in
shi ppi ng 500- 600 pounds of marijuana from Texas to M ssissippi in
January or February of 1989, and he stated that the shipnent was
conceal ed in Sherman's sei snographi c equipnent. |In addition, Roy
Sanders testified that Martinez supplied Lee with 720 pounds of
marijuana in August of 1989.

"A conviction my be based even on uncorroborated testinony of
an acconplice or of soneone nmaking a plea bargain with the

governnent, provided that the testinony is not incredible or



otherw se i nsubstantial on its face." United States v. Osum 943

F.2d 1394, 1405 (5th G r. 1991). Testinony generally should not be
declared incredible as a matter of law "unless it asserts facts
that the wtness physically could not have observed or events that
could not have occurred under the laws of nature.™ Id. The
testi nony of Rendon and Sanders is not incredible or insubstanti al
on its face, and it was corroborated by other evidence. As the
ultimate arbiter of witness credibility, the jury was entitled to
believe the witnesses, and a rational jury had enough evidence to

support Martinez's conviction.!?

I11. CONCLUSI ON
For the foregoing reasons, the judgnent of the district court

i s AFFI RMVED.

. Martinez argues that he was "effectively w thdrawn"
fromthe conspiracy when Lee switched to another supplier. Aside
fromthe fact that such an alleged "wi thdrawal " occurred after
Decenber 15, 1988, "[w]ithdrawal froma joint crimnal enterprise
: requi res that the proponent show that he affirmatively took
actions inconsistent with the object of the enterprise, and
comuni cated his intent to withdraw i n a manner reasonably
calculated to reach his cohorts.” United States v. Stouffer, 986
F.2d 916, 922 (5th Gr. 1993). There is no evidence that
Martinez took any actions inconsistent wwth the object of the
conspiracy or that he communicated an intent to wthdraw. Thus,
we cannot agree that Martinez had "effectively w thdrawn" from
the marijuana conspiracy.




