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PER CURI AM *

Rodol fo Gonzal ez-Lira ("CGonzalez") appeals the district
court's denial of his notion to vacate, set aside, or correct his
sentence pursuant to 28 U S.C. 8§ 2255 (1988). W affirm

I

A border patrol agent stopped Gonzalez at a checkpoint in

Fal furrias, Texas. Gonzal ez, who was crossing from Mexico into

Texas, was driving a truck |loaded with lettuce. The agent noticed

Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on the basis of
wel | -settled principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession." Pursuant to that Rule, the Court has
determ ned that this opinion should not be published.



an irregularity on Gonzalez' bill of |ading and observed that the
| ettuce boxes had not been carefully stacked. The agent questi oned
Gonzal ez about his |oad, at which tine the agent detected al cohol
on CGonzal ez' breath. Gonzalez' answers to the agent's questions
were not hel pful, and the agent instructed Gonzalez to nove his
truck into the area at the checkpoint reserved for secondary
searches. Two agents, acconpanied by a "sniffer" dog, searched the
truck and found bundles of marijuana hidden under the boxes of
| ettuce.

Gonzal ez was convicted of possessing with the intent to
distribute 1,693 kilograns of marijuana, and was sentenced to 182
months in prison and ten years of supervised rel ease. Gonzal ez
appeal ed on evidentiary grounds, and we affirmed his conviction.
In a 8 2255 notion, Gonzalez clainmed prejudice fromthe district
court's admtting evidence that (1) his truck had been seized in
connection with an unrel ated drug crine, and (2) he had associ ated
wth a convicted drug snuggler. Gonzal ez also clained that the
Governnent had knowi ngly used perjured testinony to obtain a
convi cti on, and that his trial counsel's assistance was
i neffective. The district court denied his 8§ 2255 notion, and
Gonzal ez appeal s that denial. On appeal, Gonzalez raises only
i ssues that he had incorporated into his ineffective assistance

claim!?

1 | ssues not raised on appeal are abandoned. See Evans v. Cty of
Marlin, Texas, 986 F.2d 104, 106 n.1 (5th Gr. 1993).
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W reviewthe factual findings supporting the district court's
denial of a 8§ 2255 notion for clear error, but we review the
court's |l egal determ nations de novo. United States v. G pson, 985
F.2d 212 (5th Gr. 1993).

A

Gonzal ez contends that the district court's sentence was
i nproper because the court violated Rule 32 of the Federal Rul es of
Crimnal Procedure by refusing to allow himto correct factual
errors in his pre-sentence report ("PSR'). Gonzalez did not raise
this issue on direct appeal. Cenerally, violations of Rule 32 do
not constitute grounds for 8 2255 relief if they could have been
rai sed on direct appeal. United States v. Perez, 952 F.2d 908, 910
(5th Gr. 1992). Wile we do have "the power to correct a Rule 32
violation on col |l ateral attack if the § 2255 Movant can denonstrate
that the error could not have been brought to the court's attention
earlier,” United States v. Barthol onew, 974 F.2d 39, 43 (5th Cr.
1992), CGonzal ez does not offer an explanation for not raising the
i ssue on direct appeal. Thus, the district court properly denied
CGonzal ez’ Rule 32 claim

B

Gonzal ez next contends that he recei ved i neffective assi stance

of counsel because his counsel failed to object to the factual

errors in his PSR ? To prevail on a claim of ineffective

2 Gonzal ez al so argues that counsel failed to request an offense

| evel adjustnent based on section 3Bl.1 of the Sentencing Cuidelines, see
United States Sentencing Conmi ssion Guidelines Manual 8 3B1.1 (1990).

However, section 3Bl.1 provides only for offense |evel increases. U S S G

8§ 3bl.1 comment. (stating that "[t]his section provides a range of adjustnents
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assi stance of counsel, Gonzal ez nust show that (1) his counsel's
performance was deficient in that it fell below an objective
standard of reasonableness, and (2) the deficient performance
prejudi ced his defense. United States v. Segler, 37 F.3d 1131,
1136 (5th Gr. 1994) (citing Strickland v. Wshington, 466 U. S.
668, 687, 104 S. C. 2052, 2064, 80 L. Ed. 2d 674 (1984)). A
failure to establish either deficient performance or prejudice
defeats an ineffective assistance claim Strickland, 466 U.S. at
697. Thus, GConzalez nust show that "there is a reasonable
probability that but for trial counsel's errors the defendant's
non-capi tal sentence would have been significantly |ess harsh.”
Spriggs v. Collins, 993 F.2d 85, 88 (5th Cr. 1993). Because
Gonzal ez does not indicate how counsel's failure to object to the
alleged errors in the PSR prejudiced him the district court
properly rejected his ineffective assistance claim?
C

Lastly, Gonzal ez contends that before it denied his 8§ 2255
nmotion, the district court should have held an evidentiary hearing
on his ineffective assistance claim his Rule 32 claim and a claim
that nedication he was taking during trial "rendered him

i nconpetent at sentencing or at trial." W review a district

to increase the offense level"). Therefore, Gonzal ez was not prejudiced by
counsel 's al |l eged oni ssi on

8 Gonzalez sinmlarly fails to show how counsel's failure to request

an offense | evel adjustnent under section 3Bl.1 of the Sentencing Quidelines
prejudiced him Thus, even if we were to construe Gonzal ez' section 3Bl1.1
argument as a claimthat counsel should have requested an of fense | evel
decrease under another Sentencing CQuidelines provision, his claimstill fails.
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court's failure to hold an evidentiary hearing on a 8 2255 notion
for abuse of discretion. Bartholonmew, 974 F.2d at 41. A district
court may deny a 8 2255 notion w thout conducting an evidentiary
hearing "if the notion, files, and records of the case concl usively
show that the prisoner is entitled to no relief.” 1d. A hearing
is also unnecessary if the allegations are inconsistent with the
movant's conduct and the novant does not offer detailed and
specific facts to support his allegations. United States v. Smth,
915 F. 2d 959, 964 (5th Cir. 1990).

We have already held that the notion, files, and records of
the case conclusively show that Gonzalez is entitled to no relief
on his Rule 32 and ineffective assistance clains, so we consider
only whether the district court should have held an evidentiary
hearing on his inconpetency claim Gonzal ez offers no specific
facts supporting his allegation that pills he was taking during
trial rendered himinconpetent to stand trial. Wen the Governnent
asked CGonzal ez at trial whether the nedication he was taking "m ght
be one of the reasons that you appear to be alittle on the subdued

side here today," Gonzal ez responded: "No. The pills))l just take
them This is the way | amall the tine." The record shows that
Gonzal ez was able to testify coherently on his behalf at trial, and
provi des no evidence of inconpetence. Because (Gonzal ez does not
support his claimwth specific allegations of fact, and because
his all egation of inconpetence is inconsistent with his conduct at

trial, we conclude that the district court did not abuse its

discretion in failing to hold an evidentiary hearing on Gonzal ez
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i nconpet ency claim

111
For the foregoing reasons, we AFFIRM the district court's

deni al of Gonzal ez’ 8§ 2255 noti on.



