UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-60633
Summary Cal endar

JOSE ARTEAGAPI LOTO,
Pl ai ntiff-Appellant,
VERSUS
COL. ARMSTRONG, ET AL.,
Def endant s,
COL. ARMSTRONG, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Northern District of M ssissippi
(91-Cv-163)

July 6 1995

Bef ore THORNBERRY, H GG NBOTHAM AND BARKSDALE, Circuit Judges.
PER CURI AM *
Jose Arteagapiloto is currently incarcerated in the

M ssi ssi ppi Departnent of Corrections (MDOC) at Parchman. He fil ed
this 42 U S C. 8§ 1983 suit against Colonel Robert Arnstrong,
Li eutenant Robert Moniette, and Oficer Sidney Havard, all

enpl oyees of the NMDOC. Arteagapiloto appeals a jury verdict in

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



favor of the Appellees. Finding no reversible error, we wll

affirm

| . FACTS AND PROCEDURAL HI STORY

Arteagapiloto alleged in his conplaint that Mniette pushed
hi mout of his cell into the hall where he was handcuffed, kicked
and beaten by Mniette and Havard, and then Arnstrong arrived on
t he scene, pushed Arteagapiloto into Moniette's office, slapped and
beat him After a trial before the magistrate judge, the jury
returned a verdict in favor of the Appell ees.

Arteagapiloto first asserts that the magi strate judge abused
his discretion by excluding the witten statenent of Darile
Johnson, a fellow inmate who all egedly wi tnessed the assault. He

al so contends the jury's verdi ct was not supported by the evi dence.

[ 1. ANALYSI S
A. Failure to Admt Statenment
Adm ssion of evidence is within the sound discretion of the

district court. Joh-T Chenmicals, Inc. v. Freeport Chem cal Co. ,

704 F.2d 1412, 1417 (5th Cr. 1983). Absent an abuse of
di scretion, this Court wll not disturb the district court's
evidentiary ruling. 1bid.

Daril e Johnson was Arteagapiloto's cell nate and an eyew t ness
tothe altercation with Mniette. He gave Arteagapiloto a witten
statenent shortly after the incident, describing what he had seen.

Before trial, Arteagapil oto sought to depose Johnson, but the court



denied this request, instead i ssuing an order that w tnesses would
be available at Parchman for interviews on a certain date.
However, Johnson was released from confinenent, was not
interviewed, and did not appear at the trial. Art eagapil oto
therefore attenpted to introduce Johnson's statenent at trial.
After a hearsay objection was | odged, Arteagapiloto clainmed it was
adm ssi bl e under FED. R EVID. 804 because Johnson was unavai |l abl e.
The court sustained the objection and refused to allow the
st atenent because it was hearsay, cunul ative of previous testinony,
and there were no special circunstances that would make it
adm ssible. Arteagapiloto asserts that, had this statenent been
admtted, this evidence would have given additional weight and
credence to his other wtnesses' testinony.

Awtness is unavailable to testify under Rule 804(a)(5) if he
"i's absent fromthe hearing and the proponent of a statenent has
been unabl e to procure the declarant's attendance . . . by process
or other reasonable neans.”" To introduce a statenent in |lieu of
the actual w tness' testinony, the proponent nust establish the

unavailability of the wtness. See Miore v. Mssissippi Valley

State Univ., 871 F.2d 545, 552 (5th Gr. 1989).

The record reflects that Arteagapil oto had been notified by
court order that any w tnesses he required who were not inmates
coul d be subpoenaed at governnent expense, and the district court
observed that Arteagapil oto nade no effort to bring Johnson to the
trial. In addition, although in his appellate brief Arteagapiloto

states he did not know that Johnson had been rel eased from cust ody



until the day of trial, the record reflects that he told the
district court that he found out about Johnson's release the |ast
time he went to the prison library. Therefore, he had anple tine
to informthe court of this fact, and secure Johnson's attendance
for trial. Arteagapiloto has failed to support his assertion that
Johnson was unavail able within the nmeaning of Rule 804(a)(5). See
More, 871 F.2d at 552. The district court did not abuse its

di scretion in excluding the statenent.?

B. Sufficiency of the Evidence

Arteagapil oto argues the jury verdi ct was not supported by the
evi dence, that Moniette, Havard, and Arnstrong used excessive force
agai nst him which served no institutional purpose, and that he
establi shed damages that resulted from the assault, including
brui ses, scratches, back pain, and nental anguish. He asserts the
evi dence woul d support a directed verdict in his favor.

This Court reviews a challenge to the sufficiency of the
evi dence supporting a jury verdict to determ ne whet her "reasonabl e
and fair-mnded jurors in the exercise of their inpartial judgnent

m ght reach different conclusions.” MacArthur v. Univ. of Texas

Health &r., 45 F. 3d 890, 896 (5th Cir. 1995)(internal citation and

! Arteagapiloto also admtted to the district court that
Johnson's statenment was cunul ative of testinony provided by three
of his other witnesses, and that he hinself would testify to the
sane facts. W have reviewed the statenent in question and the
record, and agree with the district court that Johnson's statenent
did not add anything new to the testinony of his other inmate
W tnesses. It is not an abuse of discretion for the district court
to exclude evidence that is nerely cunulative. FED. R EVID. 403.



quotation omtted). "A nere scintilla of evidence is insufficient
to present a question for the jury." 1lbid. "[I]t is the function
of the jury to weigh conflicting evidence and inferences, and
determne the credibility of the witnesses." |bid.

This Court has repeatedly held that in the absence of a notion
for directed verdict, the sufficiency of the evidence supporting

the jury's findings is not reviewable on appeal. Coughlin wv.

Capitol Cenent Co., 571 F.2d 290, 297 (5th Gr. 1978), and cases

cited therein. See also, Roberts v. Wal -Mart Stores, 7 F.3d 1256,

1259 (5th Gr. 1993). The appellate court's inquiry then becones
limted to "whether there was any evidence to support the jury's
verdict, irrespective of its sufficiency, or whether plain error
was committed which, if not noticed, would result in a "“manifest

m scarriage of justice. Coughlin, 571 F.2d at 297; see also,
MacArthur, 45 F.3d at 896 n.8, citing with approval the Coughlin
st andar d.

Arteagapiloto did not nove for a directed verdict at the cl ose
of all evidence, nor did he file a notion for a newtrial foll ow ng
the jury's verdict. Therefore, we nust determ ne whet her there was
any evidence to support the jury's verdict.

In order to prevail at trial, Arteagapiloto was required to
show that the force wused against him was nmaliciously and

sadistically applied to cause harm and was not a good-faith effort

to maintain or restore discipline. Hudson v. MMIlian, 503 U S

1, 112 S.Ct. 995, 999 (1992). Arteagapiloto testified that after

Moni ette ordered himto get ready for an inspection, he was ordered



to pack his belongings and go to the yard. When Arteagapiloto
protested, Moniette cursed him dragged himfromhis cell, threw
hi magai nst a wall and struck hi mfrombehind. After Arteagapiloto
fell to the floor unconscious, Mniette and Havard handcuffed him
after beating and kicking him Arteagapiloto was lifted fromthe
floor by the handcuffs, and Arnstrong dragged himto Mniette's
office and slapped him in the face. Arteagapiloto stated the
attack was unprovoked. Fellow inmates Anthony Steel, David Byrd,
and Statie Smth, called on behalf of Arteagapiloto, were present
during the altercation and corroborated to an extent his version of
events.

In direct contradiction, Mniette testified that when told to
get out of bed for the norning inspection, Arteagapil oto conpl ai ned
he was tired of the inspections, junped off the bed and pushed
Moniette in the chest. Moniette westled Arteagapiloto to the
fl oor, handcuffed him and took himinto the hall. Arnmstrong and
ot her MDOC officers then escorted Arteagapiloto out of the area.
Arteagapiloto was | ater taken to the hospital, and Moniette wote
a rule violation on the incident. Moniette said he never told
Arteagapiloto to pack his property and go into the yard, and that
it was prison policy to have those persons involved in a physical
altercation go to the unit hospital afterwards.

Armstrong testified that when he arrived on the scene,
Arteagapiloto was in the hall in handcuffs cursing, and being | oud

and vul gar. Armstrong said he saw nothing wong wth



Arteagapil oto, and denied slapping, hitting or kicking him He
al so deni ed observi ng anyone el se strike Arteagapil oto.

Dr. John Dal testified Arteagapiloto's nedical records
indicated that after the altercation he conplained of pain in the
left side of his face as well as shoul der pain. Exam nati on
revealed no injury to the jaw and an x-ray of Arteagapiloto's
shoul der was nornal . Dial testified that Arteagapiloto did not
conpl ain of back pain at the tine of the examnation, and in fact
the only visible injury was a small scratch on his back which
required no treatnent. Dial said that if Arteagapiloto had been
pi cked up whil e handcuffed he woul d have expected to see cuts on
his wists. Dial stated that in his opinion, on the day of the
confrontation with Moniette, Arteagapiloto suffered no injury other
than possibly the superficial scratch on his back, and that his
subsequent neck and back pain were not related to the incident.

The above rendition of the trial testinony denonstrates that
Armstrong, et al., presented evidence to refute Arteagapiloto's
clains that excessive force was used against him Apparently, the
jury chose to believe Arnstrong's and Mniette's version of the
altercation, and to disbelieve Arteagapiloto's. The evidence was
sufficient to support the jury's verdict and there was no plain
error resulting in a manifest mscarriage of justice. Coughlin,

571 F.2d at 299.

I'11. CONCLUSI ON



The district court did not abuse its discretion in excluding
the statenent of Darile Johnson, and there was sufficient evidence
to support the jury's verdict. The judgnent of the district court
is therefore

AFFI RVED.



