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PER CURI AM !
Wllie Janes Nelson, an inmate in the Mssissippi State

Penitentiary, appeals the denial of 28 U.S.C. 8§ 2254 habeas relief,

contendi ng that he received i neffective assi stance of counsel. W
AFFI RM
. Local Rule 47.5.1 provides: "The publication of opinions that

have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



l.

Nel son is serving a 30-year sentence as a result of his
pleading guilty to a charge of selling cocaine in August 1985
(The cocai ne was purchased by an undercover officer.) On Nelson's
prior appeal fromthe denial of habeas relief, our court affirned
the district court's conclusion that Nelson's guilty plea precl uded
review of his speedy trial claim but remanded for an evidentiary
hearing on Nel son's ineffective assistance of counsel claim which
was premsed, in substantial part, on counsel's failure to
i nvestigate and assert a speedy trial defense. Nelson v. Hargett,
989 F.2d 847 (5th Gr. 1993).

On remand, counsel was appointed to represent Nel son. The
magi strate judge conducted an evidentiary hearing, and again
recommended deni al of habeas relief. The district court adopted
t he recommendati on, concluding that counsel's reconmendation that
Nel son plead guilty, rather than pursue his speedy trial defense,
was a reasonable strategic decision, considering that Nelson, in
exchange for pleading guilty, obtained the dism ssal, in essence,
of two other pending drug charges, deletion of the habitual
of f ender and enhanced puni shnent provi sions of the indictnent, and
an agreenent by the State not to proceed on two other drug charges
that were being considered by the grand jury.

.

Nel son contends that the district court erred by concl udi ng

t hat counsel made a reasonable strategic decision in waiving the

speedy trial defense. He maintains that he woul d have prevailed if



counsel had pursued the defense, and that he woul d not have pl eaded
guilty.? As is nore than well-established, in order to succeed on
his ineffective assistance of counsel claim Nelson had the burden
of proving both that "counsel's representation fell below an
objective standard of reasonableness and that this deficient
performance prejudi ced his defense". Nelson, 989 F.2d at 850. To
establish the requisite prejudice, Nelson was required to
denonstrate that, "but for his attorney's errors, he woul d not have
pl eaded guilty and woul d have insisted upon going to trial". 1d.

At the hearing on remand, Nelson testified that, for the case
at issue, he was arrested in M ssissippi on Cctober 11, 1985, for
all egedly selling cocaine to an undercover agent that August. (He
was indicted for that offense in February 1986, as a habitual
of fender (cause nunber 9461). The indictnent listed two prior
convictions in support of the habitual offender charge. The first

was a 1983 M ssi ssi ppi conviction for selling marijuana. But, the

2 Nel son states in his brief that counsel was ineffective by (1)
meeting with his client on only one occasion prior to the date of
the guilty plea; (2) failing to investigate an alibi defense; (3)
failing to investigate the speedy trial defense; (4) failing to
file any pl eadi ng rai sing any defense; and (5) failing to chall enge
the habitual offender indictnents. However, the only clained
i nstance of ineffectiveness developed in his brief is the failure
to investigate the speedy trial defense. Accordingly, we consider
t he ot her bases abandoned. See Fed. R App. P. 28(a)(6) ("argunent
must contain the contentions of the appellant on the issues
presented, and the reasons therefor, wth citations to the
authorities, statutes, and parts of the record relied on"); Yohey
v. Collins, 985 F.2d 222, 224-25 (5th Cr. 1993) (issues which are
rai sed, but not argued, are considered to have been abandoned).
We note also that, contrary to Fed. R App. P. 28(a)(4) and
(6), Nelson's brief does not contain any cites to the record
Counsel is cautioned that this can result in the appeal being
dism ssed. See More v. F.D.I.C, 993 F.2d 106 (5th GCr. 1993).
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second was a Decenber 1985 Florida conviction for trafficking in
cocaine (which, as indicated, was subsequent to the charge in
i ssue, as discussed infra).) Nelson testified that, during the
|atter part of October 1985, he was transferred fromM ssissippi to
Florida to face a pending drug charge; that he pleaded guilty to
that charge, and received a four-year sentence; that, while
incarcerated in Florida, he filed notions to dismss and for a
speedy trial in Mssissippi, in the case in issue (no. 9461); and
that he was released by Florida in July 1987, and returned to his
home i n Col unbus, M ssissippi.?

Over a year later, on August 18, 1988, Nel son was arrested,
after being stopped in a car in which drugs were found. Upon bei ng
arrested, he was served wth the February 1986 indictnent for the
case in issue (no. 9461). The record reflects that two additiona
charges were al so pendi ng agai nst Nel son: delivery of cocai ne on
Cctober 11, 1985 (cause nunber 9460); and sal e of cocai ne on August
23, 1985 (cause nunber 9462).

Nel son testified that he told his retained counsel, Donald
Stei ghner, that he had two alibi witnesses willing to testify on
his behalf wth respect to the case in issue (no. 9461); that he

told Steighner about his previously filed speedy trial notions, and

3 The state court record does not contain any notions to
dism ss. However, it contains a "Menorandium]|[sic] of Law', which
Nel son filed in Septenber 1986, in which he sought di sm ssal of the
charge if the State failed to bring himto trial within 180 days.
The state court record also contains a March 1988 order denying
Nel son's speedy trial request, on the ground that Nel son renai ned
incarcerated in Florida, and that the State of M ssissippi was
unable to obtain custody of Nelson until the expiration of that
sent ence.



offered to go to Florida to obtain copies of them and that
St ei ghner advised himnot to worry about obtaining the docunents,
because the tinme for a speedy trial had el apsed and he did not need
to pursue any other defenses. Nelson testified that Steighner did
not investigate the case, interview w tnesses, reviewhis file, or
file a notion to dism ss based on the speedy trial violation.

Nel son testified that on Novenber 15, 1988, Steighner
contacted him and told himto cone to the courthouse i nmedi at el y;
that, upon arrival, Steighner recomended that he accept a plea
bargain; and that Steighner told him that if he accepted the
bargain, with a recomended 30-year sentence, he would be out of
jail in seven and one-half vyears.* Nel son testified that he
i nqui red about the speedy trial defense, and Stei ghner stated that
he had searched the files but could not find Nelson's notions.?>

Nel son testified that there were only two charges pending
against himat the tine he entered his plea; that Steighner did not
di scuss with hi mthe charges arising out of his August 1988 arrest,
whi ch had not yet been presented to the grand jury; and that he was
not concerned about those recent (1988) charges, because the owner
of the car had admtted owning the drugs. Nelson testified that
Steighner told himthat he would receive a 90-year sentence if he

did not plead guilty, and that the assertion of the speedy trial

4 Nel son testified that he later learned that he would not
becone eligible for parole until he had served ten years.

5 Nel son testified that his sister subsequently discovered in
the state court record the earlier referenced March 1988 order
denyi ng the notions.



cl ai mwoul d make no difference; and that he pl eaded guilty because
he was threatened with the 90-year sentence.

Lee Howard, an assistant district attorney who negoti ated
Nel son's plea bargain, testified for the State at the evidentiary
hearing on remand. Howard, a state court judge at the tine of the
hearing, testified that, if convicted as a habitual offender
Nel son woul d not have been eligible for parole; that Nel son had two
ot her cases pendi ng agai nst himand two nore cases bei ng prepared
for presentation to the grand jury; and that he recommended the
pl ea bargain as a "package deal" to dispose of all the charges.

The transcri pt of Nelson's rearrai gnnment hearing corroborates
Howard's testinony. It reflects that, in exchange for the guilty
plea to the charge in the case in issue (no. 9461), the State
agreed to retire two other pending drug charges (nos. 9460 and
9462), and al so agreed to retire the two new charges, stemm ng from
Nel son's August 1988 arrest, that were awaiting presentnent to the
grand jury.

On cross-examnation of Howard, Nelson's habeas counsel
poi nted out that, although Nelson was indicted in February 1986 for
an of fense commtted i n August 1985, one of the convictions relied
upon in charging himas a habitual offender had not occurred until
|ater that year -- Decenber. Howard acknow edged that it was
questionabl e whether the | ater conviction could have been properly
used to support a habitual offender conviction, and that the

i ndi ctment was subject to attack on that basis.



Howar d acknowl edged al so that the State had been unaware of
Nel son's return fromFlorida, and testified that he was not aware
of any efforts to have Nelson returned to Mssissippi for trial
Howard admtted that a district attorney should initiate
proceedi ngs to obtain a defendant fromanother jurisdiction if the
def endant noves for a speedy trial, and that a district attorney
could request the state attorney general to seek extradition if
difficulties were encountered; but he had no recollection of such
action being taken in Nelson's case.

Harold Al derson, a crimnal investigator for the district
attorney's office, testified that he had researched the records of
t he Lowndes County Sheriff's office and determ ned that a det ai ner
had been placed on Nelson; but that the sheriff's departnent
apparently was not infornmed of Nelson's release fromFlorida. On
cross-exam nation, Al derson testified that he did not know when t he
det ai ner was pl aced, and that he had no know edge of any attenpt to
have Nel son returned to M ssissippi for trial.

Nel son testified on rebuttal that he was not asked to sign an
extradition waiver while incarcerated in Florida;, that Florida
officials encouraged himto get the M ssissippi case resolved so
that he would be eligible for parole in Florida; that he was never
advi sed that there was a detainer filed against himin Florida; and

that his prison record did not reflect the placenent of a detainer.



Steighner's affidavit was admtted i nto evi dence over Nel son's
obj ection.® Steighner stated in his affidavit that he fully
investigated all the charges agai nst Nelson; that he was aware of
a possi bl e speedy trial defense to one of the pendi ng charges; that
his strategy was to waive that issue in order to have the State
"w t hdraw any sentencing under the habitual offender provisions"
and retire the ot her pendi ng charges, any one of which could result
in Nelson's third felony conviction as a habitual offender; and
that he was not aware of, nor did he find, any credi ble w tnesses
or evidence to defend agai nst the charges pendi ng agai nst Nel son.
St ei ghner stated further:

M. Nel son understood that the speedy trial issue
was a potential defense but was also well aware
that a 3rd conviction was highly likely on the
ot her pending charges. He was aware that a third
felony conviction on any of the other pending
charges could result in a possible sentence far in
excess of the plea bargain arrangenent.
Even assum ng, for the case in issue, that Nelson's speedy

trial defense woul d have been successful and woul d have resulted in

the dismssal of the charge to which he pleaded quilty, we

6 St ei ghner was beyond the subpoena power of the court (he was
residing in Pennsylvania). Evidence may be submitted by deposition
or by affidavit in habeas cases; but, if affidavits are admtted,
"any party shall have the right to propound witten interrogatories
to the affiants, or to file answering affidavits". See 28 U S. C
8§ 2246. Cenerally, contested fact issues may not be deci ded on the
basis of an affidavit, unless the affidavit is corroborated by
ot her evidence in the record. See Scott v. Estelle, 567 F.2d 632,
633 (5th Cr. 1978). The district court held that there were no
contested facts sufficient to preclude consideration of Steighner's
affidavit. During the evidentiary hearing, counsel for the State
offered to provide Steighner's telephone nunber to Nelson's
counsel, and stated that she believed that Steighner was at hone
that norning. Nelson neither requested the tel ephone nunber, nor
an opportunity to propound interrogatories to Steighner.
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neverthel ess cannot conclude that, because he failed to assert it,
counsel's performance was deficient. Accordingly, Nelson's claim
fails.

In the alternative, and as stated, even if counsel's
performance was deficient, Nel son nust denonstrate al so that he was
prejudiced by it. As our court noted in Nelson's prior appeal
"when the alleged error of counsel is failure to advise of an
affirmati ve defense, the outcone of the prejudice elenent of the
test wll depend largely on whether the affirmative defense |ikely
woul d have succeeded at trial". Nel son, 989 F.2d at 850.
(brackets, internal quotation marks, and citations omtted). In
this case, however, we nust consider not only the |ikelihood of
Nel son's success on the speedy trial defense to the charge to which
he pleaded guilty, but also the fact that, if he had not pleaded
guilty, he would have had to face trial on that charge, as well as
four others. Therefore, in order to determ ne whether Nel son was
prejudiced, we cannot limt our analysis to the Ilikelihood of
success of Nel son's speedy trial defense to the charge to which he
pl eaded guilty. Instead, we al so nust consider the |ikelihood that
he could present a successful defense to the four additional
charges which were di sposed of in his plea bargain.

The caption of the earlier referenced order by the state court
in March 1988 denyi ng Nel son's speedy trial notion references cause
nunbers 9461 (the charge to which Nel son pleaded guilty) and 9462
(charging another sale of cocaine on August 23, 1985) .

Accordingly, despite Nelson's failure to present any evidence with



respect to the charge in cause nunber 9462, we will assune that he
had a valid speedy trial defense to that charge, as well as to the
charge in nunber 9461 (the charge to which he pleaded guilty).
Nel son testified that he did not know anyt hi ng about the charge of
delivery of cocaine on OCctober 11, 1985 (no. 9460), and he
presented no evidence or testinony regarding any possi bl e defense
to that charge. Wth respect to the two charges pendi ng before the
grand jury, arising out of his August 1988 arrest, Nelson testified
that he could have defended successfully against those charges,
because his brother-in-law, who owned the car in which the drugs
were found, had admtted that the drugs were his and that Nel son
had nothing to do with them However, Nelson failed to submt any
evidence, by affidavit or otherwse, to corroborate his self-
serving testinony that the drugs did not belong to him Therefore,
at the very |l east, he has not denonstrated a reasonabl e probability
t hat he coul d have nmounted a successful defense to the August 1988
char ges.

Steighner stated in his affidavit that he was aware of the
potential speedy trial defense, but was al so aware that Nel son was
facing additional drug charges and that, if convicted on them he
woul d be sentenced as a habitual offender; that his strategy was to
wai ve the speedy trial defense in return for the State w t hdraw ng
the habitual offender provisions in the indictnent and its
agreenent to retire other charges pendi ng agai nst Nel son; that, if
he had pursued the speedy trial defense, Nel son woul d have had no

| everage to plea bargain and no defense to present with respect to
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the new drug charges; and that he believed Nelson would have
received a far greater sentence if convicted on the additional
charges than he received under the plea agreenent. St ei ghner's
affidavit is corroborated by Howard' s testinony that, if Nel son had
been convicted of any one of the other charges, he woul d have been
subject to a 90-year sentence wthout parole, as Steighner
al l egedly advised Nel son prior to the entry of his plea.

In sum Nelson has not shown that he was prejudiced by
counsel's strategic decision to forego the speedy trial defense in
order to obtain for Nelson a 30-year sentence wth parole
eligibility, and elimnate the risk of a 90-year sentence. See
United States v. Sanchez, No. 94-20443, at 5 (5th Gr. Mr. 3,
1995) (unpublished) (defendant was not prejudiced by counsel's
failure to assert an affirmative defense to the of fense to which he
pl eaded guilty, because the defense woul d not have been rel evant if
he was tried for the charges dism ssed as a result of the guilty
pl ea); see also Cox v. Lockhart, 970 F.2d 448, 455 (8th G r. 1992)
(counsel's advice to accept plea offer for reduced charge,
elimnating risk of death penalty or |ife inprisonnment wthout
parol e, rather than pursuing notion to dismss for speedy tria
vi ol ation, was a reasonable tactical decision).

L1l

For the foregoing alternative reasons, the district court did

not err by denying habeas relief. The judgnent is

AFFI RVED.



