IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60626
Summary Cal endar

SARAH ANN LOARY, ET VIR KENNETH O. LOARY
Pl ai ntiff-Appellee,
and

KENNETH O. LOWRY,

Plaintiff,
ver sus
OVERSEAS BULK TANK CORPORATI ON
AND MARI TI ME OVERSEAS CORPORATI ON

Def endant s,

and
OVERSEAS BULK TANK CORPORATI ON
Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Southern District of Texas
(93- CV-336)

(July 21, 1995)
Bef ore JOHNSON, BARKSDALE, and PARKER, Circuit Judges.”’
JOHNSON, G rcuit Judge:
Ship agent claimng she was injured when boardi ng a vessel

brought suit agai nst the owner of the vessel contending that her

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



injuries were caused by the failure to provide a reasonably safe
means of ingress to the vessel. After a bench trial, the district
court found the vessel owner fifty percent |iable and the agent
fifty percent liable for the injuries and awarded judgnment to the
agent. Vessel owner now appeals and we AFFI RM

| . FACTS AND PROCEDURAL HI STORY

Sarah Ann Lowy was enpl oyed by Evans RUR as a ship agent and
was assigned to "enter and clear" the MV OVERSEAS ARCTI C t hr ough
custons and immgration and to nake arrangenents to have payrol
brought aboard the vessel. Lowy arrived at the dock at about 9:00
A.M on February 29th, 1992 and, along with two custons officers,
an immgration officer and sone security guards, awaited the
arrival of the vessel. When the vessel arrived and was made fast
to the dock, shoreside personnel placed the gangway on the ship's
rail.

At this point Lowy, the custons and immgration officers, and
the security guards proceeded up the gangway. Upon reaching the
top of the gangway, this party discovered that the bulwark | adder,
a novabl e devi ce which provides steps fromthe gangway to the
vessel 's deck, had not yet been placed by the crew. The custons
and immgration officials junped fromthe gangway to the vessel's
deck, a distance of approximately forty inches. Lowy sat down on
t he gangway's edge and, with the help of an immgration officer and

a security guard who supported her arns, hopped down to the deck.!?

1 Shortly after this party boarded the vessel, the crew
secured the bulwark | adder to the gangway.
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Lowy conpl eted her duties that day without reporting any injuries.
The next day, however, Lowy went to the Brazos Menori al
Hospital Enmergency Roomto be treated for back pain. She returned

two days later with simlar conplaints. Her treatnent thereafter
continued for several nonths and she required surgery in Cctober of
1992.

Lowy filed a conplaint in redress of her injuries seeking
damages agai nst Overseas Bul k Tank Corporation (Bulk Tank), the
owner of the vessel.? After a trial to the bench, the district
court found equal negligence between Bul k Tank, who failed to
provide a safe neans of ingress, and Lowy, who should have waited
for the bulwark | adder to be secured. Further, the district court
found that Bul k Tank's negligence caused Lowy's injuries.?
Accordingly, the district court awarded Lowy fifty percent of her
medi cal expenses, |ost future earning capacity, past earning |oss,
and pain and suffering. Bulk Tank tinely appeal ed.

1. DI SCUSSI ON

A Duty and Breach

In an admralty action tried to the bench, factual findings of
the district court are binding unless clearly erroneous. Avondal e

| ndustries, Inc. v. international Marine Carriers, Inc., 15 F.3d

2 Lowry also pursued clains against Maritime Overseas Cor-
poration, the operator of the vessel, but those clains were
dism ssed with prejudice during trial and are not before us.

3 Additionally, the district court determned that Lowy
was not a maritinme worker as defined by the Longshore and Harbor
Wr kers Conpensation Act, 33 U. S.C. §8 901 et seq. and, therefore,
general maritine |aw governs this case. The parties do not
di spute this finding.



489, 492 (5th Cr. 1994). Further, questions concerning the

exi stence of negligence and causation are treated as factual issues
subject to the clearly erroneous standard. Id. A factual finding
is not clearly erroneous if it is plausible in light of the record
taken as a whole. Anderson v. Cty of Bessener Cty, 470 U S. 564,
573-74, 105 S. Ct. 1504, 1511 (1985). Questions of |law are revi ewed
de novo. Dow Chem cal Conpany v. MV ROBERTA TABOR, 815 F.2d 1037,
1042 (5th Gir. 1987).

Ceneral principles of negligence guide the analysis of a
maritime tort case. Daigle v. Point Landing, Inc., 616 F.2d 825,
827 (5th Gr. 1980). To prove negligence under general maritinme
law, a plaintiff "must denonstrate that there was a duty owed by
the defendant to the plaintiff, breach of that duty, injury
sustained by the plaintiff and a causal connection between
defendant's conduct and plaintiff's injury.” 1In re Cooper/T.
Smth, 929 F.2d 1073, 1077 (5th Gr.), cert. denied, 112 S.C. 190
(1991).

Under general maritinme |aw, a defendant owes a plaintiff a
duty of ordinary care, which includes a duty to warn only of harm
that is reasonably foreseeable. Casaceli v. Martech Int'l, Inc.,
774 F.2d 1322, 1328-29 (5th Cr. 1985). The circunstances of the
danger and the defendant's know edge of the risk determ ne the
requi red degree of care. 1d. at 1329. A harmis a "foreseeable
consequence of an act or omssion if harmof a general sort to
persons of a general class m ght have been anticipated by a

reasonably thoughtful person, as a probable result of the act or



om ssion, considering the interplay of natural forces and |ikely
human i ntervention." Consolidated Al um num Corp. v. C F. Bean
Corp., 833 F.2d 65, 68 (5th Gr. 1987), cert. denied 108 S.Ct. 2821
(1988).

The duty inplicated in this case is a shipowner's duty to
exerci se reasonabl e care under the circunstances toward those
| awful |y aboard the vessel who are not crewnenbers. Kermarec v.
Conpani e General e Transal anti que, 358 U. S. 625, 630, 79 S.C. 406,
409 (1959). Included within this duty is the duty to provide a
safe neans of ingress to the vessel. See Massey v. WIIlians-

MW IIlianms, Inc., 414 F.2d 675, 679 (5th G r. 1969) (shipowner has
duty to provide safe egress for crewrenbers), cert. denied, 90
S.Ct. 282 (1970).

The district court herein found that Bul k Tank breached this
duty to provide a safe neans of ingress to its vessel because the
gangway W thout a bulwark | adder constituted a dangerous condition
and Bul k Tank failed to prevent access to the vessel until the
| adder was in place. The bulwark | adder was secured to the gangway
wthin mnutes after Lowy boarded, though. Thus, the district
court also found that, especially in |ight of her physical
limtations, Lowy could have easily postponed boardi ng the vessel
despite her perceived need to board sinultaneously wth the custons
and immgration officials. Accordingly, the district court
determ ned that the parties were equally negligent.

We conclude that the findings as to Bul k Tank's breach of duty

are plausible in light of the record as a whole. First, there was



testi nony show ng that the shore gangway is commonly placed aboard
a vessel wi thout perm ssion or notification, that persons commonly
board vessels before conpletion of the docking procedures, and that
it is not safe for persons to board a vessel before such
conpletion. Thus, the record shows that gangway acci dents were
foreseeable. Mreover, the record shows that, despite the
foreseeability of this type of harm the captain did not take steps
to ensure safe ingress to the vessel such as assigning a crewrenber
to the gangway to prevent access before placenent of the bul wark
| adder. Hence, it was plausible for the district court to concl ude
that the resultant harmto Lowy was a foreseeabl e consequence of
the failure to secure the bulwark | adder before allow ng access to
t he vessel

Mor eover, we cannot agree with Bul k Tank's chi ef argunent
that, as opposed to nerely being fifty percent negligent, Lowy was
100 percent negligent because, despite the obvious danger posed by
the lack of the bulwark | adder, she inpatiently junped to the deck.
The essence of this argunent is that Bul k Tank sinply could not
foresee that Lowy would junp. However, as noted above, there was
testinony that persons commonly board the vessel before docking
procedures are conpleted. Moreover, everyone else in the boarding
party--two custons agents, an inmgration official and two security
guards--junped. Wile Bulk Tank clains it was unable to divine
t hat persons boarding the vessel would, instead of waiting for the
bul wark | adder to be secured, attenpt to negotiate the forty inches

bet ween the gangway and the deck, we are unsurprised. W agree



wth the district court that it was negligent for Lowmy to do so,
but we cannot agree that this was the sole cause of the accident.

Lastly, we cannot agree with Bulk Tank that the district court
applied the strict liability doctrine of unseaworthiness to its
anal ysis. Although the district court did cite several Jones Act
cases to establish a shipowner's duty to provide safe ingress and
egress to and fromits vessel, the court's analysis focused on its
determ nation of Bulk Tank's duty to exercise reasonable care and
its breach of that duty.

Accordi ngly, we conclude that the district court did not
clearly err in determning that Bul k Tank breached its duty to
provide a safe neans of ingress to its vessel.

B. Causati on and Danmages

In this issue, Bulk Tank initially argues that Lowy's
injuries were not caused by the incident on the vessel. Under
general maritine law, a party's negligence is actionable only if it
is a "legal cause" of the plaintiff's injuries. Donaghey v. Ccean
Drilling & Exploration Co., 974 F.2d 646, 649 (5th Cr. 1992).
Legal cause is "sonething nore than "but for' causation, and the
negl i gence nust be a "substantial factor' in the injury.” 1d.
(citation and internal quotation omtted). Substantial factor
means nore than but for the negligence, the harmwoul d not have
resulted. 1d. A district court's finding relating to | egal cause
is a fact finding reviewed only for clear error. Avondale
| ndustries, 15 F.3d at 492.

This argunment by Bul k Tank is basically a recitation of the



evidence at trial fromwhich the district court could have
determned that the incident on the vessels was not the cause of
Lowy's injuries. Hence, Bulk Tank stresses that Lowy had pre-
exi sting back problens and that the junp fromthe gangway to the
deck was very short. Further, Bulk Tank points to conflicting
medi cal testinony and a later injury involving a fall down sone
stairs. Undoubtedly, this evidence could have supported a finding
by the district court that the junp fromthe gangway was not the

| egal cause of the accident.

However, there was al so evidence in the record supporting the
determnation that the district court did nmake--that Bul k Tank's
negli gence was the | egal cause of the accident. Although Lowy did
have pre-existing back problens, the district court noted that she
had not needed treatnent for those problens for nore than two years
before the incident on the vessel. However, the day after the
i nci dent on the vessel, Lowy obviously began having problenms with
her back. Further, both Dr. Southern, the physician who perforned
the surgery on Lowy, and Dr. Kilian, the physician who treated
Lowy imedi ately after the accident, attributed the injuries to
the junp fromthe gangway. In light of this evidence, we cannot
say that the district court's conclusion was inplausible in Iight
of the record as a whole. See Anderson, 105 S.C. at 1511. Thus,
the district court did not clearly err in finding that Bul k Tank's
negli gence was the | egal cause of Lowy's injuries.

Finally, Bulk tank contests the district court's cal cul ation

of damages arguing that Lowy's danmages for |ost wages shoul d be



limted to her period of tenporary disability. This is because,
according to Bul k Tank, the nedical evidence showed that after she
reached maxi mum nedi cal inprovenent, she could have returned to
work at substantially the sane wages.

Trial courts are given great latitude in determning the
anount of damages to be awarded, and that determ nation should not
be set aside unless clearly erroneous. See N chols v. Petrol eum
Hel i copters, Inc., 17 F.3d 119, 121 (5th Gr. 1994). Reversal is
not appropriate unless, after reviewing the entire record, this
Court is left with the unequivocal inpression that a m stake has
been made. 1d.

In this case, Drs. Kilian and Southern both treated Lowy
after the surgery. Both doctors testified that Lowy would be
unable to work in a job that required prolonged sitting or
st andi ng, stooping, bending, or heavy lifting. Dr. Kilian
testified that Lowy suffered fromconstant pain that prevented her
fromworking at the tinme of his testinony. Further, Viola Lopez, a
vocational rehabilitation expert, testified that Lowy's previous
job was not within the physical restrictions inposed by the
doctors. Lopez also testified that Lowy's ability to secure
enpl oynent in the future woul d be adversely affected by her nedi cal
condition. Considering this evidence, we cannot say that the
district court's finding as to Lowmy's ability to return to work is
inplausible in light of the record as a whole. See Anderson, 105
S.C. at 1511.

Accordingly, we find no clear error in the district court's



findings as to causation and damages.
I11. CONCLUSI ON
For the reasons stated above, the judgnent of the district

court 1s AFFI RVED
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