UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-60610

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

GREGORI O R ORTI Z,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas

(No. L[-94-97 (L-89-270))
(May 25, 1995)
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.

PER CURI AM *
Gregorio Otiz, proceeding pro se, appeals fromthe denial by
the district court of his 28 U S.C. § 2255 notion to vacate, set

aside, or correct his sentence. H s 8 2255 notion attacked his

" Local Rule 47.5 provides:
"The publication of opinions that have no precedential value and merely decide particular cases on
the basis of well-settled principles of law imposes needless expense on the public and burdens on the
legal profession.”
Pursuant to that Rule, the Court has determined that this opinion should not be published.



convi ctions and sentences inposed for his previous conviction for
the offenses of conspiracy to possess with intent to distribute
nmore than five kilogranms of cocaine, possession with intent to
distribute nore than five kil ograns of cocai ne, and possession with
intent to distribute less than five kilograns of cocaine. W
reject appellant's argunents and AFFIRM the district court's
j udgnent denying appellant's 8§ 2255 noti on.

APPELLANT" S ARGUMENT BASED ON AMENDVENT 439
TO THE GUI DELI NES

Otiz asserts that a 1992 anendnent to U.S.S. G § 1Bl1. 3 shoul d
be retroactively applied to reduce his sentence because anendnent
439 clarifies the neaning of relevant conduct and the district
court did not properly consider his relevant conduct in sentencing.
Otiz contends that he should not be held accountable for "140
kil os" of cocaine seized froma co-defendant. He argues that the
district court did not consider the scope of the crimnal activity
to which he agreed and therefore could not properly determ ne the
conduct of others that was both in furtherance of the jointly-
undertaken crimnal act and reasonably foreseeable by Otiz.

Otiz' contention that anmendnent 439 should be applied
retroactively is not cogni zabl e under § 2255. Relief under 8§ 2255
is reserved for transgressions of constitutional rights and for a
narrow range of injuries that could not have been raised on direct
appeal and would, if condoned, result in a conplete m scarriage of

justice. United States v. Vaughn, 955 F.2d 367, 368 (5th Cr.

1992). "Adistrict court's technical application of the CGuidelines
does not give rise to a constitutional issue.” 1d.
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Al though Otiz' claim that his sentence was calculated
incorrectly is not of constitutional dinension, Otiz' challengeto
hi s sentence based on the anended 8§ 1B1. 3 provision could not have
been rai sed on direct appeal because he was sentenced in 1989, his
di rect appeal was decided in 1990, and t he anended gui del i ne becane
effective in 1992. Therefore, the issue is whether Otiz has been
subjected to a mscarriage of justice by the district court's
denial of his § 2255 notion. Vaughn, 955 F.2d at 368.

"The guidelines in effect at the tine of sentencing are the

appropriate source for determning a sentence." United States v.

Gonzal es, 988 F.2d 16, 18 (5th Cr.), cert. denied, 114 S. . 170

(1993). Otiz' sentence was valid at the tine it was rendered.
The district court's failure to apply a guideline that was not
effective at the tine of sentencing does not give rise to a

m scarriage of justice. See United States v. M nmms, 43 F.3d 217,

219 (5th Gr. 1995). Since neither a constitutional issue nor a
m scarriage of justiceis involved, Otiz' claimis not cogni zabl e.

W note additionally that the focus of the appellant's
argunent with respect to the anendnent is not that he should be
responsible for only that portion of the drugs involved in the
conspiracy that were reasonably foreseeable to him Rather, he is
in effect challenging the sufficiency of the evidence |Iinking him
to the entire drug transaction. The district court was therefore
correct in concluding that this challenge "is essentially an
argunent that there was i nsufficient evidence to convict himof the

char ges. This precise argunment was foreclosed on appeal and is



forecl osed now. " This court will not reexam ne issues in a § 2255
nmoti on that have been previously disposed of on direct appeal. See

United States v. Kalish, 780 F.2d 506, 508 (5th Cr.)

APPELLANT' S OTHER CLAI M5

Appellant's argunent that the district court inproperly
sentenced him because it did not consider granting a downward
departure involves the technical application of the Guidelines, a
nonconstitutional issue, which could have been raised on direct
appeal . Thus, it 1s not cognizable in a 8§ 2255 notion. See
Vaughn, 955 F.2d at 368.

Finally, appellant's assertions that his trial counsel was
ineffective are for the nost part conclusory and in all respects
without nerit. Appellant conpletely fails to establish that his
trial counsel's performance fell below an objective standard of
reasonabl e conpetence or that he was prejudiced by counsel's
al | egedly deficient performance.?

The judgnent of the district court is AFFI RVED.

Ortiz also makes several complaints about the performance of his appellate counsel. Theseissues
are raised for the first time on appeal and are not properly before us for consideration. See United
States v. Madkins, 14 F.3d 277, 279 (5th Cir. 1994).
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